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Welcome to the Resource Centre “ZELDA” Newsletter!

In the latest Newsletter of the Resource Centre for People with Mental Disabi-

lity “ZELDA,” we provide update on the latest developments regarding advo-

cacy issues for persons with mental disabilities, and also explore the issue of 

legal capacity. We offer our opinion on problems concerning regulations on 

legal capacity in Latvia and provide an overview of alternatives to restricting 

capacity. We also offer translation of recent Constitutional Court’s judgement 

in ZELDA’s represented client’s J.F. case concerning Civil law provisions on le-

gal capacity. The Newsletter is available in Latvian and English on our website 

www.zelda.org.lv and in 500 printed copies. It is produced with the financial 

support of the Open Society Institute (Budapest) and the Soros Foundation - 

Latvia. The content of the Newsletter are the responsibility of the Resource Cen-

tre for People with Mental Disability “ZELDA” and the authors.

Ieva Leimane-Veldmeijere, Director of RC “ZELDA”

Key developments in mental disability advocacy in the second 
half of 2010

Ieva Leimane-Veldmeijere and Anete Erdmane

During the second half of 2010 work continued on the implementa-

tion of the UN Convention on the Rights of Persons with Disabilities 

(CRPD). A number of Ministry of Welfare (WM) working groups con-

tinued to operate and some of them issued their final reports by the 

end of the year. For example, the final report of the working group on 

“Assessment of the necessity to amend the family law section of the 

Civil Law” informed the Ministry of Justice that amendments must be 

made to the Civil Law, Civil Procedure Law and the Law on Orphan’s 

Courts in order to implement Article 12 of the Convention. In May 

2010 the WM began working on a Framework document for imple-

menting CRPD in 2013-2019. It is planned that they submit the draft 

Framework document for period of 2013-2019 to the Cabinet of Mi-

nisters by October 31, 2012.

The WM also considered the need to amend anti-discrimination legis-

lation to comply with UN CRPD. The working group “Assessment of the 

necessity of an anti-discrimination law” was established for this purpo-

se. The working group concluded that in order to harmonize the na-

tional law with CRPD’s anti-discrimination provisions, the Law on Disa-

bility should be expanded with a new section, prohibiting discrimina-

tion on the basis of disability and including the principles prohibiting 

discrimination as stipulated in Article 5 of the CRPD. Moreover in order 

to implement Article 5 of CRPD, on October 28, 2010 the Parliament of 

Latvia (Saeima) amended the Consumer Rights Protection Law, expan-

ding Article 3 of the law which now prohibits discrimination on the ba-

sis of a consumer’s disability in buying or selling goods or services. The 

aforementioned amendments entered into force on January 1, 2011.
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Optional Protocol to the UN CRPD has been ratified and has 

entered into force

On September 30, 2010, the Optional Protocol to the UN CRPD ente-

red into force. The Optional Protocol was ratified by the Parliament of 

Latvia (Saeima) on June 3, 2010. This will empower every inhabitant 

of Latvia with the right to apply to the UN Committee on the Rights 

of Persons with Disabilities after exhaustion of all the domestic reme-

dies in case Latvia will not be fulfilling its duties undertaken by the 

adoption of the UN CRPD.

New Law on Disability has come into effect

On May 20, 2010, after several years of debates, the Latvian Parlia-

ment (LR Saeima) finally adopted a new Law on Disability. On January 

1, 2011, it came into effect and the law “On disabled persons’ medical 

and social protection” consequently became invalid. In spite of the 

many positive features and changes the Law on Disability provides, 

it arguably remains too narrow to address and regulate all aspects re-

lated to disability, as one could have anticipated and wish for from its 

denomination. The scope of the law only includes the “order, in which 

expertise of predictable disability and disability is organised, as well 

as support mechanisms necessary to diminish the risk and consequ-

ences of disability.”1

The analysis of the law reflects that it prescribes several new terms 

and measures related to its core purpose: to “eliminate or diminish the 

risk of disability to persons with predictable disability and diminish 

the consequences of disability for persons with disabilities.”2

Firstly, it puts forward a new concept of “predictable disability” defined 

as follows: “predictable disability is functional restrictions caused by 

illness or trauma, which in event where no necessary treatment and 

rehabilitation services are provided, can be a reason for disability.”3 

The law provides for an individual rehabilitation plan which should 

be guaranteed to a person with a predictable disability,4 but does 

not specify time-bounds, criteria nor order of determination of pre-

dictable disability (or disability), assigning this issue to the Cabinet of 

Ministers. On the basis of Article 4 (2) and 5 (2) , the Cabinet of Min-

isters’ regulations Nr. 1209 - “Regulation on criteria, time-limits and 

order of determination of predictable disability, disability and loss of 

working capacity” was adopted on December, 28, 2010. It entered 

into force on January, 1, 2011.

In accordance with the Law on Disability, the term „disability” refers 

to: “long-term or ceaseless very severe, severe or moderate (in de-

1 See Article 3 (1) of the Law on Disability, available only in Latvian at: http://www.likumi.lv/doc.
php?id=211494, [last accessed on 06.01.2011]

2 Ibid, Article 2.

3 Ibid, Article 4.

4 Ibid, Article 8 (5) 1.

gree) functional restriction, which affects a person’s mental or physi-

cal abilities, working capacity, self care and inclusion into society.”5

The law provides for different systems for determination of disability 

and predictable disability. In accordance with the new law, disabili-

ty is determined by experts of the State committee of doctors, who 

have obtained a doctor’s experts certificate.6 Disability is assessed for 

a set period of time (from six months to five years) or without recur-

rent term of expertise (for life). Predictable disability is assigned for 

a period from six months up to one year.7 The Law identifies three 

disability groups (disability group I, if the loss of working capacity 

is evaluated between 80 and 100 %, disability group II, if the loss of 

working capacity amounts to 60-79% and disability group III if the loss 

of working capacity is of 25 to 59%8). Disability is assigned without 

group classification for children (i.e. until the age of 18).

Secondly, it provides several new services to persons with disabilities 

covered by the State’s budget.

It prescribes various measures to limit the consequences of disability. 

Article 12 of the Law ensures that persons with disability, except those 

persons in long-term social care institutions, in hospitals or in prisons, 

have the right to receive State paid assistants’ services.9 Assistant is “a 

physical person who provides support to a person with very severe 

or severe functional restriction to perform such actions outside their 

home, which due to disability a person cannot perform independent-

ly - reach the place of studies or work, receive services, move and take 

care of oneself in educational facilities, working place, be in contact 

with other physical persons or legal entities, as well as helps a person 

with visual disability to obtain professional elementary education, 

professional secondary education or higher education programme.”10

 •  Already since the beginning of the year, persons with group I 

disability due to vision impairments, who do not receive State 

benefit of a disabled person who needs care, till December, 31, 

2012 have right to receive allowance for assistant’s services up 

to 10 hours per week. A person him/herself can choose a person 

who could be his/her assistant.

 •  From September, 1, 2012 the services of an assistant in educational 

facilities will be provided to a person with disability group I or II or to 

a child with disability, whose rehabilitation plan, in accordance with 

advice of State’s committee, will indicate the need for such service.

 •  From January, 1, 2013, the assistant’s services up to 40 hours per 

week will be provided to persons with I and II group disability 

5 Ibid, Article 5 (1).

6 Ibid, Article 8.

7 Ibid.

8 The law requests to determine the loss of working capacity in a percentage scope from January 1, 2013 
(following from principles stated in International Classification of Functioning, Disability and Health).

9 Ibid, see Article 12.

10 Ibid, Article 1 (1).
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(including also persons with visual disability) and children from 7 

to 18 years with disability. The assistant’s services will be provided 

to persons whose need for these services was established in ac-

cordance with State’s committee advice and will be included in 

their individual rehabilitation plan.

Likewise the Law on Disability provides the right to receive State 

paid services of a psychologist for a person up to the age of 18, to 

whom disability is assigned for the first time and who lives in a family. 

The services of the psychologist are also available to the legal repre-

sentative of the person.11

Why does the legal capacity institute need  
to be amended in Latvia?

Anete Erdmane, Ieva Leimane-Veldmeijere

What is legal capacity?11

In Latvia, the legal regulations covering legal capacity are stipulated 

by the Civil Law and the Civil Procedure Law. Legal capacity is an im-

portant concept in Latvia’s legal framework. It is necessary for a per-

son to conclude any legal transaction and for involvement in some 

important public processes, for example voting in elections. A legally 

capacitated person “is able through their actions to obtain rights and 

assume obligations.”12 In Latvia all natural persons gain legal capacity 

upon reaching 18 years of age.13

Legal capacity can be restricted. Article 1408 of the Civil Law lists catego-

ries of persons who lack legal capacity. These are: 1) minors; 2) persons 

under guardianship due to their unruly or wasteful lifestyle, and 3) men-

tally ill persons (who are under guardianship). The Civil Law stipulates that 

having a mental disability does not in itself mean that a person is legally 

incapacitated. A person may only be deemed to be legally incapacitated 

by a court which finds that the criteria stipulated in Article 358 exist.14 

According to information from the Office of Citizenship and Migration 

Affairs Population Register Department15 on 15 December 2010 there 

were 2,204 persons in Latvia deemed legally incapacitated by a court.

Article 358 of the Civil Law regulates the restriction of legal capacity for 

persons with mental disabilities. It stipulates that: “Persons lacking a large 

part or all of their mental capabilities shall be deemed to be legally incapaci-

tated and legally incapable of representing themselves and managing and 

acting with their property, therefore a guardian shall be appointed for them.”

What rights are restricted if a person’s legal capacity is revoked?

As a result of the revoking of legal capacity, a wide range of rights is 

restricted:

11 Ibid, Article 12 (1) 8.

12 Team of authors, ed. Prof. K. Torgāns., LR Civillikuma komentāri, Saistību tiesības, Riga: 2000, Ar-
ticle 1405, p 20.

13 See Civil Law Article 1408.

14 Civil Law Article 359.

15  OCMA Population Register Department, Letter No. 24/14-23/6725 of 15 December 2010, in 
response to a request from RC „ZELDA” for information about the number of legally incapacitated 
persons in Latvia.

1) The right to vote (pursuant to the Saeima Election Law Article 2);

2) The right to marry (pursuant to the Civil Law Article 34);

3) The right to adopt children (pursuant to the Civil Law Article 163);

4) The right to decide on admission and treatment in a psychiatric 

hospital (pursuant to the Medical Treatment Law Article 70);

5) The right to perform any legally binding actions, including em-

ployment contracts (pursuant to the Civil Law Article 1405 );

6) The right to manage property (pursuant to the Civil Law Article 361);

7) The right to make a will (pursuant to the Civil Law Article 420);

8) The right to be a guarantor (pursuant to the Civil Law Article 1693).

The Orphan’s Court appoints a guardian for the person with limited 

capacity to represent the person in legal transactions and manage 

their property. This means that the legally incapacitated person’s gu-

ardian may receive the person’s pension (for example their disabili-

ty pension), perform actions with their property (in some cases the 

permission of the Orphan’s Court is required), and choose where the 

person lives (including in a long-term social care centre). The guardian 

may also decide on admitting the person to a psychiatric hospital for 

treatment. The guardian of the legally incapacitated person may not 

exercise certain rights on the person’s behalf, for example the right to 

vote, conclude a marriage contract or adopt children. These rights are 

fully withheld from any legally incapacitated person.

In what cases is it possible to regain legal capacity?

Article 364 of the Civil Law provides for the possibility to regain legal 

capacity. The article states that “In the event that a court has deemed 

that a mentally ill person has recovered i.e. is legally capacitated, it shall 

instruct the Orphan’s Court to dismiss the guardians after they have sub-

mitted an invoice and handed over the property of the person who has 

recovered which was under their control.” Therefore, it arises from Article 

364 of the Civil Law that the law allows the renewal of legal capacity 

in the event that a person has recovered.

Why are regulations in Latvia deficient?

Latvian regulations on legal capacity have a number of problems in 

relation to the substance of the legal capacity institute (material legal 
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provisions) and the way in which the legal incapacity process is im-

plemented (procedural provisions).

The following problems (material legal provisions) exist in the regula-

tions of the legal capacity institute:

1) Legal capacity can only be restricted fully or not at all;

2) Legal capacity is fully restricted both for persons lacking all mental 

abilities and those lacking most of their mental capabilities;

3) The law only provides for full restriction of legal capacity. There are 

no alternative mechanisms for helping to resolve problems affecting 

persons due to mental illness or intellectual disability (for example a 

support person or the advanced directives);

4) The law does not provide for periodic reviews of the person’s sta-

tus in legal incapacity cases;

5) Legal capacity may only be renewed if a court deems that a per-

son with mental problems has recovered, which is an impossible 

criterion for some illnesses. Moreover, persons with intellectual disa-

bilities do not even have illnesses to recover from - their conditions 

are present from birth and will never change. Such conditions do not 

prevent persons from gaining new skills and abilities and becoming 

more independent in everyday life. However, regardless of the deve-

lopment of skills and abilities or the improvement of health, the law 

does not allow for the renewal of legal capacity in proportion to the 

persons needs and wishes.

It must be concluded that the current regulations of the Civil Law do 

not promote the principal of proportionality. The said principal is one 

of the criteria restricting human rights and stipulates that a person’s 

rights may only be restricted to the extent that is strictly necessary. If 

a person’s rights are restricted to an extent greater than is necessary, 

the individual’s human rights are breached. It is not possible to apply 

Articles 358 and 364 of the Civil Law without breaching the principal 

of proportionality. As already stated, Article 358 of the Civil Law on-

ly allows for full restriction of legal capacity without stipulating any 

alternatives. This means that persons with various types of mental ill-

nesses and intellectual disabilities are covered by the same scope of 

restrictions of their rights. Therefore, the provision is applied equally 

to both persons with severe mental or intellectual disabilities and per-

sons with moderate disabilities.

The law also does not allow for assessment of the type of restrictions 

required by each individual, such as restrictions on rights to manage 

their property or make decisions about their medical treatment. The 

scope of legal restrictions (the right to vote, manage property, choose 

a place to live, make decisions about medical treatment) is the same 

for all legally incapacitated persons irrespective of the type and seve-

rity of their condition. Furthermore, persons are usually legally incapa-

citated for life, because the law does not provide for periodic reviews 

of their status and stipulates that legal capacity can only be renewed 

if the person has recovered. It should be stressed that in assessing the 

possibility of renewing legal capacity, all of the criteria assessed when 

legal capacity was revoked should be taken into account and not just 

the fact of whether the person has recovered. In summary, it must be 

concluded that the current regulations in the Civil Law are in breach 

International human rights law.

The regulations of the Civil Law are incompliant with a number of 

international human rights documents which are binding on Lat-

via. These include the European Convention on Human Rights and 

Fundamental Freedoms (Article 8) and the UN Convention on the 

Rights of Persons with Disabilities (Article 12). In a number of rulings 

the European Court of Human Rights (see for example Shtukaturov v. 

Russia) has found serious infringements of human rights in countries 

with similar regulations to Latvia.16

There are also a number of procedural problems in relation to the 

legal incapacity process which were summarised in autumn 2008 by 

the Ministry of Welfare working group assessing the compliance of 

Latvian laws and regulations with the UN Convention on the Rights of 

Persons with Disabilities. The working group discovered the following 

problems in the regulatory framework:

1) The Civil Law stipulates a very broad range of persons who can lodge 

an action before a court to have a person deemed legally incapacitated. 

Pursuant to Article 359 of the Civil Law “any family with a mentally ill mem-

ber or any member of such a family may inform a court in the jurisdiction of 

the mental ill person’s residence of this fact. This fact may also be reported by 

any other person who demonstrates their interest in the matter as well as the 

prosecutor.” Such regulations could infringe on a person’s right to private 

life. It arises from Article 359 of the Civil Law that any other person who 

demonstrates their interest in the matter can lodge a court action to have 

a person deemed legally incapacitated, and in the event that the case is 

initiated the applicant is a party to the case and has the right to view all 

of the materials pertaining to the case. In legal incapacity cases, expert 

psychiatric assessment is always ordered and the psychiatrist’s report 

includes extensive information about the person’s state of health.

2) Article 266 (2) of the Civil Procedure Law stipulates that “a person 

whose legal incapacity is being considered shall be summoned to the court 

if the person’s state of health permits this.” This means that the court is not 

obliged to always summon the person whose legal capacity is being 

considered. This article does not stipulate any additional criteria for the 

person’s state of health that could be used as the basis for summoning 

or not summoning the person to the court hearing. Article 266 of the 

Civil Procedure Law is very broad and this redaction can be seen as an 

unreasonable restriction of the right to a fair court hearing. Considering 

the effect that restriction of legal capacity has on a person’s life, the per-

son whose capacity is being considered at a court hearing should be 

16 On 27 June 2008 the European Court of Human Rights ruled in the case of Shtukaturov v. Russia 
that existing Russian regulations allowing only for full legal incapacity gave the judge no choice. The 
court indicated that “Russia’s Civil Code provides for full legal capacity and full legal incapacity, but 
it does not provide for any “borderline” situations except in relation to drug or alcohol dependent 
persons.” (paragraph 95).
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able to participate in the hearing and the judge should as far as possib-

le ascertain what the person’s state of health is. The European Court of 

Human Rights expressed a similar opinion in Salontaji-Drobnjak v. Ser-

bia, indicating that a person cannot be denied the right to participate in 

a court hearing on the basis of their health condition making this “imp-

ractical” or “not purposeful.” National courts must give broader grounds 

for ruling that a person is not to be summoned to a court hearing.17

3) In revoking a person’s legal capacity, the Orphan’s Court is obliged 

to appoint a guardian for the person. In accordance with current re-

gulations, the Orphan’s Court does not have the obligation to hear 

and take into account the opinion of the legally incapacitated person. 

Article 355 of the Civil Law stipulates that the Orphan’s Court must “in 

the first instance appoint the spouse or a close relation of the ward as their 

guardian.” Considering the important role the guardian plays in the life 

of the incapacitated person, their wishes and views should be taken 

into account as far as it is possible when appointing the guardian.

Statistical summary of civil cases in Latvian courts of first instance from 30 June 2006 to 30 June 200918

Year Cases received Cases concluded

of which

Person ruled to be 
legally incapacitated

Application upheld
Person ruled to have 

legal capacity*
Application upheld

2006 360 369 362 294 7 1

2007 317 298 296 242 2 1

2008 379 383 378 329 5 2

2009 154 142 137 116 5 4

4) In contrast to the problem described earlier of the wide range 

of persons who can lodge an action before a court to restrict legal 

capacity, the range of persons who can file an application in cases 

for restoration of capacity is narrow. Pursuant to Article 270 (1) of the 

Civil Procedure Law, only an Orphan’s Court or prosecutor may lodge 

an action in court to have a person deemed to have legal capaci-

ty. The restriction of this right to the Orphan’s Court and prosecutor 

is an unreasonable restriction on the person’s right to have access 

to a court. The range of persons should be expanded to allow the 

person’s guardian and the person themselves to lodge a court action 

to review their capacity. Statistics provided by court administrators 

show that at present the legally stipulated regulations are not wor-

king in practice to effectively protect the interests of legally incapaci-

tated persons. Compared with the number of cases to have a person 

deemed legally incapacitated, there are unreasonably few cases to 

have capacity restored.

The process of reviewing legal capacity regulations in the 

context of the UN Convention on the Rights of Persons with 

Disabilities1718

On 23 December 2008 the Ministry of Welfare working group, on the 

basis of its assessment of laws and regulations, submitted informative 

report No.18.3-03/4452 to the Cabinet of Ministers in which it indica-

ted that the full implementation of Articles 12 and 17 of the Conven-

tion requires the introduction of partial legal incapacity in national 

laws and regulations.19

The WM working group “Evaluation of the necessity to update the 

Family Law section of the Civil Law” commenced work on 1 March 

2010, which concluded that “implementation of Article 12 of the Con-

vention requires that full restriction of legal capacity be prohibited, 

because legal capacity is not universal but rather is connected with 

a person’s ability to make concrete decisions, therefore it is necessary 

to amend the Civil Law, Civil Procedure Law and the Law on Orphan’s 

17 Information provided by email to RC “ZELDA” by the Court Administration on 17 September 2009. 
As stated by the Court Administration, the data is searched by keywords because there are no speci-
fic statistics in this regard, therefore the data may be imprecise.

18 ECtHR ruling of 13 October 2009 in Salontaji-Drobnjak v. Serbia, paragraphs 127-128. A Latvi-
an translation is available in RC „ZELDA” Bulletin No. 5: http://www.zelda.org.lv/?cat=73&lang=lv, 
(10.01.2011) p 12-15.

19 Ministry of Welfare, On progress in implementing the UN Convention on Persons with Disabilities 
(information on 1 February 2010), http://www.lm.gov.lv/upload/cilvekiem_ar_invaliditati/konvenci-
jasprogress_01022010.pdf.

Courts.”20 The working group’s report also presented concrete recom-

mendations on the required amendments. The WM submitted the 

report to the Ministry of Justice, which decided in December 2010 

to start working on reviewing legal regulations relating to legal inca-

pacity and the necessary amendments to the Civil Law. Taking into 

account the Constitutional Court’s ruling in Case No 2010-38-01, it 

is anticipated that amendments to the Civil Law in relation to legal 

capacity will be adopted by 1 January 2012.

Recommendations made by RC ‘ZELDA’ to the WM working 

group on possible changes to the legal capacity institute

Core principals

a) Full legal incapacity must be prohibited. Legal capacity is not 

universal but rather is connected with a person’s ability to make 

concrete decisions within a specific period.

b) It must be stipulated that legal incapacity is not a static condi-

tion. It can change in terms of scope and over time.

c) The presumption of legal capacity until proven otherwise must 

be stipulated.

20 E.Celmiņa, MW Equal Opportunities Section, Report on the working group “Decisions made for 
assessing the necessity to update the family law section of the Civil Law”, 17.09.2010.
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d) The principal of proportionality must be included – a person’s 

ability to make decisions must only be restricted to the extent that 

is strictly necessary for a specified period of time.

e) There must be an obligation to take the person’s expressed wis-

hes into account, even if this requires using an interpreter or special 

equipment.

f ) A person’s difficulties in communicating cannot be considered 

grounds for restricting their legal capacity.

Advance directives

a) A person’s wishes set out in writing relating to their financial 

and personal affairs, to be used in the event that in future the per-

son loses their capacity to make decisions.

b) Whether it is necessary to list the areas in which a person may 

stipulate instructions for the future is a matter for discussion. For 

example, the Hungarian draft law lists specific areas, stipulating for 

the right to give instructions on who the person’s guardian will be, 

how their immoveable property is to be managed and in relation 

to their place of residence.

c) Attorney/notary – registered in a special register.

d) Previously expressed wishes have priority (in relation to 

guardian’s decisions in the case of partial incapacity) and enter in-

to force with the court ruling.

e) What should be done if, for example, the person’s expressed 

wishes contradict doctors’ decision regarding medical treatment? 

The draft Hungarian law uses another law to regulate the matter of 

expressed wishes in relation to medical treatment.

f ) The possibility of providing for exceptions to the fulfilment of 

expressed wishes, for example if this could seriously threaten the 

expresser’s life, health or lawful interests.

g) The aforementioned institute operates simultaneously with the 

supported decision making/partial incapacity institutes.

The institute of supported decision making21

a) The appointment of a special support person(s) for the person 

in relation to specific areas of life in which the person requires as-

sistance, taking into account their existing mental or intellectual 

disabilities.

b) The person retains legal capacity.

c) The person herself (sg.), the person’s family members, medical 

or social care workers, the prosecutor or Orphan’s Court may lodge 

a court action.

In Italy, persons involved in medical treatment or care do not lod-

ge actions before courts themselves, instead they inform the pro-

secutor of the necessity to go to court.

d) Areas of supported decision making and support persons are 

appointed by a court or Orphan’s Court, taking into account the 

person’s wishes and interests. The range of persons is not restricted 

to family members. The court must be convinced that the person 

21 It is necessary to: 1) encourage the persons to make decisions connected with their lives, 2) pro-
mote the persons’ independence by involving support persons, 3) minimise intrusion in the person’s 
life. (Manitoba “Vulnerable Persons living With a Mental Disability Act”).

trusts the support person. It must establish that there the support 

person has no malicious intention to exploit the person.

e) The person must always decide for themselves after consulting 

the support person, even if such a decision goes against the sup-

port person’s expressed position. The support person’s recommen-

dations are not legally binding but seeking their advice is manda-

tory when making a legally binding decision. The support person 

affirms that they have advised the person with their signature. The 

existence of the support persons and their advice ensures that a 

transaction concluded by the person is legally binding.

f ) The members of the group of professional support persons 

must be stipulated. As with personal assistants, the professions 

classification register may need to be expanded and training of 

professional support persons may have to be planned (e.g. at one 

of the social work colleges).

g) The law must stipulate a mechanism for supervising support 

persons.

h) What should the support person do in the event in which 

during communication they discover that the person requiring 

support does not actually have the capacity to make a specific 

decision or if a dispute arises between the support person and 

the person to be supported over some decision? Under the Italian 

law, the matter is immediately brought before court and in the 

event of a conflict situation (relating to decision making) the judge 

makes a ruling.

i) The law must also stipulate a procedure for reviewing the ne-

ed for a support person and cases of and procedures for their 

dismissal.

The institute of partial restriction of legal capacity22

a) Legal capacity may only be restricted in the event that the de-

sired result cannot be achieved through less restrictive means (a 

decision on assisted support).

b) Restriction of the person’s legal capacity in areas stipulated by 

the court, for example transactions exceeding 1000Ls. Legal capa-

city cannot be restricted regarding the right to vote.

c) The law strictly defines the criteria on the basis of which legal 

incapacity can be partially restricted. Order of assessment and cri-

teria – the ability to make a specific decision. The inability to make 

decisions would result in negative consequences/circumstances/be 

harmful for the person. Making poor or “irrational” decisions is not 

considered to be incapacity.

For example, in accordance with the Scottish law (2000), a person 

is legally incapacitated if they have a mental illness which is not 

connected with a treatable inability to communicate and they are 

unable to:

22 The recommendations on partial legal incapacity were made in light of the fact that for a long 
time Latvia has only had a mechanism for plenary guardianship and the bulk of society and policy 
makers are currently unaware that it is possible to resolve the problems of people with mental hea-
lth problems without restricting their capacity at all. However RC “ZELDA” considers that before the 
introduction of the institute of partial legal incapacity, a serious assessment must be made of whe-
ther such a mechanism complies with the UN Convention on the Rights of Persons with Disabilities.
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 I) Act; or

 II) Make decisions; or

 III) Express decisions they have made; or

 IV) Understand decisions; or

 V) Remember decisions that have been made.

d) Strict definition of the persons with the right to lodge legal actions.

e) Legal incapacity is ruled on the basis of a report from a team of 

experts – psychologist, psychiatrist, medical specialist, rehabilita-

tion specialist and social worker.

f ) Procedure for appointing guardians – appointed by Orphan’s 

Court/court either. In appointing a guardian for a person, the 

person’s views/wishes are to be taken into count as far as possible.

g) The guardian’s duties must be stipulated. For example, the ob-

ligation to maintain contact with the person under guardianship 

(being reasonably accessible) and to listen to and take into ac-

count the person’s views and wishes, except in cases where this 

could be harmful to the person. Certainly the duty to work only in 

the interests of the person under guardianship.

h) There must be an effective guardian control mechanism (for 

example, in the Czech draft law these are three friends or relations 

chosen by the person who can together control the guardian).

i) Stipulation of regular reviews.

j) If a person has prepared a document stating their previously 

expressed wishes, this shall have priority over the possible deci-

sions of a guardian.

Alternatives to plenary guardianship in light of the  
UN Convention on the Rights of Persons with Disabilities

Georgiana Gheorghe, Ieva Leimane-Veldmeijere

In this article we would like to outline some possible alternatives to 

plenary guardianship in light of the UN CRPD. Mainly supported-deci-

sion making and advance directives will be discussed (based on exam-

ples from other countries) as mechanisms most consistent with the 

provisions of Article 12 of the UN CRPD. We do not intend to identify 

here the best country examples or the ones which would implement 

the principles of CRPD to the fullest degree. Additional and thorough 

discussions on best ways how to implement Article 12 would indeed 

be needed in every State which has ratified CRPD, regardless of how 

progressive existing alternatives to plenary guardianship have proved.

Legislative and policy implications of Article 12 
UN CRPD
Article 12 (equal recognition before the law) of the UN CRPD recognizes 

people with disabilities as persons before the law and stipulates they shall 

have legal capacity on an equal basis with others. It provides for the right 

to seek support in the exercise of legal capacity and requires that safegu-

ards be put in place both for measures that limit/remove legal capacity or 

for abuse that might occur in a supported decision-making mechanism. 

It also gives a person with disability the right to own and inherit property 

and not be arbitrarily deprived of it, the right to control one’s own finan-

cial affairs and have access to bank loans, mortgages and credit.

Reforming legislation and policy to comply with article 12 will require 

adopting several measures: redefining capacity in accordance to current 

trends in modern legislation, providing for reasonable accommodation 

for exercising legal capacity, reforming the system of substitute decision-

making and creating arrangements for a supported decision-making one.

In its Thematic Study of January 26, 2009 the Office of the UN High 

Commissioner for Human Rights recognized that “legislation currently 

in force in numerous countries allows the interdiction or declaration of 

incapacity of persons on basis of their mental, intellectual or sensory 

impairment and the attribution of guardian of the legal capacity to 

act on their behalf”23 and emphasized that “whether the existence of a 

disability is a direct or indirect ground for a declaration of legal incapa-

city, legislation of this kind conflicts with the recognition of legal capa-

city of persons with disabilities enshrined in article 12, paragraph 2.”24

As the example of the United Kingdom capacity legislation shows, the 

main elements of a progressive legislation will have to be: a presump-

tion of capacity, a clear statement that capacity is decision-specific and 

a requirement that all alternatives that would help people with mental 

disabilities make their own decisions have been considered before in-

capacitation proceedings take place.25

Reasonable accommodation for legal capacity represents a two-direc-

tion process: one is to provide accommodation for autonomous deci-

sion making status26, the other to provide accommodation for suppor-

ted decision-making status.27

23 Thematic study by the Office of UN High Commissioner for Human Rights on enhancing the 
awareness and understanding of the Convention on the Rights of Persons with Disabilities, UN Ge-
neral Assembly, 26 January 2009, A/HRC/10/48, http://www2.ohchr.org/english/bodies/hrcouncil/
docs/10session/A.HRC.10.48.pdf [last accessed on 28 February 2011], p.14.

24 Ibid, p.14.

25 Mental Capacity Act 2005 of England and Wales, http://www.legislation.gov.uk/ukpga/2005/9/
contents, [last accessed on 28.02.2011].

26 In assisted decision-making a person has capacity to consider a decision and different options 
and weigh them up. In other words he/she can meet the legal capacity test.

27 Michael Bach, Supported Decision Making- Lessons from Canada, http://www.inclusion-europe.
org/documents/EiA07-Bach.pdf, [last accessed on 25.02.2011].
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The first step would be providing for accessible communication as 

required by articles 9 (accessibility) and 21 (freedom of expression and 

opinion and freedom of information) of the UN Convention.28 It follows 

that all institutions in which people with disabilities could exercise le-

gal capacity (doctor’s office, banks, notaries, courts and prison systems) 

need to create and maintain quality services as a form of reasonable 

accommodation for legal capacity.

Systematic accessibility measures may be sufficient in some cases 

where people with disabilities meet the legal capacity test but many 

people will need personalized support systems which will fit their ne-

eds.29 The law has to establish a scheme for such needs to be met in 

an adequate and comprehensive manner.

Supported decision-making
Supported decision-making has to be recognized as a legitimate me-

ans of making decisions. This means prescribing a supported deci-

sion-making by law. To comply with article 12, such legislation has to 

include an explanation of supported decision-making and outline the 

basic duties, obligations and rights of those providing and receiving 

support. Provisions need to be put in place that will make the whole 

process accountable which will allow the review of decisions and acti-

ons of those providing support.30 The situations which will mostly ne-

ed formal accountability are: communicating and interpreting a person’s 

will and administration of financial resources.

The models of supported decision-making vary and can include: sup-

port networks, personal ombudspersons, community services, peer 

support, personal assistants and advance planning/directive. In the 

long run, the implementation of Article 12 means the elimination of 

plenary guardianship and the establishment of a supported decision-

making system which will provide various alternatives to the different 

types of support people with disabilities need.

It is important to emphasize in what way supported decision-making 

model differs significantly from the guardianship system. The mecha-

nism for requesting or appointing a support person does not affect 

the adult’s legal capacity and a support person cannot be appointed 

against the adult’s will. In a supported-decision-making system the rela-

tionship between the supported person and the supporting person(s) 

is one of trust, something a court cannot create but whose existence 

it can recognize. The support person is not entitled to act on behalf of 

the supported person. He/she can merely advice the supported person 

28 Communication is defined in Article 21 as including “languages, display of text, Braille, tactile 
communication, large print, accessible multimedia as well as written, audio, plain-language, human 
reader and alternative modes, means and formats of communication, including accessible informa-
tion and communication technology”.

29 A mental illness or intellectual disability can affect people’s ability to make decisions to a greater 
and lesser extent. Some people might be temporarily unable to take a decision during a period of 
acute illness such as mania. Some people might be able to take day-to-day decisions but might need 
help with more complex decisions. Other people might suffer from progressive dementia which will 
remove all the decision-making abilities.

30 Ms. Edah Wangechi Maina, The right to equal recognition before the law, access to justice and 
supported decision-making, CRPD Conference of Parties, 2-4 September 2009, New York, http://
www.un.org/disabilities/default.asp?id=1479, [last accessed on 28.02.2011].

in making his legal statements. In a supported decision-making system 

the individual thus receives support from a trusted individual, network 

of individuals or from an entity to make personal, financial and legal de-

cisions that must be followed by third parties. Depending on the needs 

of the individual with disability, the support person helps the individual 

to understand the relevant issues and information and make decisions 

based on his or her own preferences. If necessary, the support person in-

terprets and communicates the individual’s preferences to third parties.

Country examples:

When looking at specific country examples regarding supported 

decision-making, one should mention Canada, which has extensive 

experience in implementing supported decision-making models. We 

will however not explore here in detail the Canadian example, as each 

Canadian province has its specific legislation (cf. ZELDA’s analysis of 

examples of Manitoba, British Columbia and Alberta).31

Sweden32

Sweden abolished plenary guardianship in 1989 and instead introdu-

ced two forms of assistance in decision making – curatorship (god-

manskap) and tutorship (förvaltarskap).

Under curatorship a person retains full legal capacity to act and a cu-

rator is provided depending on the person’s particular needs – either for 

assistance in exercising the person’s rights, in the administration of the 

person’s property or in his/her personal care. A curator can be imposed 

upon a person due to an illness; a psychological disorder; a week state of 

health and if person is unable to look after him/herself or his/her proper-

ty. Curator is imposed only for the period when the assistance is judged 

necessary. A curator acts only with the consent of person. Thus if the cu-

rator has acted without the consent of a person or beyond its mandate, 

such acts or decisions will not be binding upon/on the person under 

curatorship. A person in need of a curator can apply to court by him/

herself. It can also be done at the initiative and by family members, social 

authorities or the court itself. The curator cannot be appointed without 

the consent of the person concerned (except in certain cases whereby 

the person is not able to give consent).

In case the person with assistance of a curator has not been able to take 

care of him/herself or take care of his/her property, the tutorship (förval-

tarskap) can be imposed by the Court. Although tutorship limits to a cer-

tain extent the person’s legal capacity to act, he/she still retains the right 

to vote and the right to marry. The person can also retain other rights, e.g. 

the right to enter into contract of service or employment and the right 

to enjoy the fruits of his own employment. The tutorship or curatorship 

must be tailored to the needs of the person and thus can be limited to 

31 See more on Canadian provinces’ examples in paper of ZELDA researcher Georgiana Gheorghe 
“Legal Capacity and supported decision making in light of Article 12 of the UN CRPD”, available on 
http://www.zelda.org.lv.

32 Description of Swedish supported decision making model is based mainly on study of Swiss Insti-
tute of Comparative law, Comparative Study on the Legal Systems of the Protection of Adults Lacking 
Legal Capacity. National Rules of Private Law, of Private International Law and a Possible Legislative Ini-
tiative of the European Union, issued by European Parliament’s Directorate – General Internal Policies 
of the Union, November 2008, PE 408.328, pp. 98-119.
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cover only the performance of certain precise tasks. For the appointment 

of a tutor, the consent from the person concerned is not necessary.

Apart from applying to court for imposing one of these two forms (cura-

torship or tutorship), it is also possible that the person receives informal 

assistance of friends or family members or assistance from social services – 

in such case appointment of a curator by the court would not be needed.

Italy33

The Italian Civil Code provides for “support administration” (amminis-

trazione di sostengo) as alternative measure when it comes to limiting 

a person’s legal capacity. The supported administration measure was 

introduced in 2004 as a form of protection where one’s legal capacity is 

restricted only with respect to the execution and performance of spe-

cific acts or categories of acts. Thus the person retains his/her full legal 

capacity with respect to any matter which does not require the exclusi-

ve representation or compulsory assistance of a support administrator.

The support administrator is appointed by the competent judge. The sup-

port administrator may be prospectively designated by the person him/

herself. If there is no particular designation from person concerned, the 

judge can choose one of the person’s closest relatives. Those associated 

with public or private services related to the care of the person concerned 

cannot be appointed as support administrators. Adequate performance 

of main duties by the support administrator requires him/her to take into 

account the needs and expectations of the person concerned; to inform 

the person promptly of the acts to be performed, as well as to inform the 

judge in case of disagreements with a person on the acts to be performed.

Advance directives and advance statements
Advance directives give persons with recognized autonomous deci-

sion-making the power to designate someone to make decisions on 

their behalf at a point in the future when they might no longer be 

considered competent enough to enter agreements with others. The-

se mechanisms place a person under substituted decision-making 

but only within the parameters established by the person34.

The term “advance directive” is generically used worldwide to denote a 

preference statement. In the United States of America it generally refers 

to a legally binding document which can nonetheless be overridden 

under certain circumstances specified by law. The Scottish and English 

legislations use the term “advance statement” to suggest that these do-

cuments are not legally binding but can more broadly be integrated 

into a plan of treatment agreed with clinicians. This collaboration can 

sometimes be regarded as limiting the patient’s autonomy, as opposed 

33 Description of Italian example is based on pro bono advice - “Loss and Regain of Legal Capacity 
Under Italian Law”, provided to ZELDA on June 5, 2009 by Jones Day – Stefano Macchi di Cellere, 
Sara Rizzon, Laura Baldisserra.

34 Michael Bach, Supported decision-making under article 12 of the UN Convention on the Rights of 
Persons with Disabilities, Questions and Challenges, Notes for Presentation to Conference on Legal 
Capacity and Supported Decision-Making, Parents’ Committee of Inclusion Ireland, Athlone, Ireland, 
November 3, 2007, Canadian Association for Community Living, slide 5. The author however makes 
the point that this option is generally not available to people with severe intellectual and psychoso-
cial disabilities because they are considered not legally competent to designate these authorities.

to advance directives whose completion does not have to take into 

account the clinician point of view and can therefore be considered to 

safeguard autonomy to a greater extent. Both types of documents have 

in common the aim of increasing a patient’s autonomy with respect to 

mental health care and reduce the degree of coercion in treatment.

Research shows that advance directives can help improve the relati-

onships between patients and clinicians, ensuring that communica-

tion is enhanced and that there is more appropriate sharing of ideas 

and the making of realistic choices regarding preferred treatment or 

options and consequences of reduced treatment.

Country examples:

In the United States of America, the Patient Self Determination Act 

gives people the right to make advance directives.35 The term refers to 

a legal document with statutory authority that individuals can use in 

future periods of incapacitation to plan their health care.36 According to 

the Act all health care facilitates receiving federal funds have the obliga-

tion to notify patients about this right as they enter the health system 

and adopt written policies for the implementation of advance directi-

ves.37 It also stipulates that health care professionals as well as the com-

munity need to be educated on issues related to advance directives.38

Since the adoption of the Act, psychiatric advance directive statutes ha-

ve been enacted by 25 U.S states.39 Although their content differs from 

state to state, they all include a checklist form meant to help consumers 

prepare them. It addresses information about medication and speci-

fic treatment they would like to receive although in practice advance 

directives are used more for anticipatory refusal of medical treatment. 

The document needs to be signed by two witnesses and to specify the 

name of a person that should be contacted in case of an emergency.

The advance directive must be part of the medical record and it is 

legally binding in relation to mental health professionals unless phy-

sicians consider that they conflict with medical practice standards or 

emergency care or if the patient meets involuntary commitment cri-

teria.40 Although an advance directive can be overridden, as a legal 

document it stipulates the circumstances when this may happen and 

legal action can be taken if this is felt by the patient to be unjustified.

In 2003, in the decision of Hargrave v. Vermont, the U.S Court of Ap-

peals struck down the Vermont state law which allowed mental health 

35 Federal Patient Self Determination Act 1990, 42 U.S.C 1395.

36  It can either be a living will or a durable power of the attorney for health care as long as it is 
recognized under law (statutory or as recognized by courts), section 4751 (4) of the Federal Patient 
Self Determination Act 1990, 42 U.S.C 1395.

37 Ibid, section 1903 (m) (1) (A).

38 Ibid, section 4751 (E).

39 Claire Henderson, Jeffrey W. Swanson, George Szmukler, Graham Thornicroft, Martin Zinkler, A Ty-
pology of Advance Statements in Mental Health Care, Psychiatric Services., 59: 63-71, January 2008, 
volume 59, no. 1.

40 Section 4751 (3) of the Federal Patient Self Determination Act 1990, 42 U.S.C 1395.
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care professionals to override patients’ advance refusal of medication 

through a care proxy.41 The plaintiff, who suffered from paranoid schi-

zophrenia, claimed that she was being discriminated against because 

of her mental illness and excluded from a “service” (the durable power 

of attorney she had completed as defined by the Americans with Disa-

bilities Act).42 Following this decision, mental health care professionals 

were forbidden to forcibly treat with medication, if medication was re-

fused in a competently prepared advance directive.

In England and Wales advance statements have been recognized 

under common law and their place defined in the Mental Capacity Act 

2005.43 Section 4 (6) of the Act provides that when determining the 

best interests of a person who lacks capacity, any written statement 

made when they had capacity should be considered. However, it has 

been made clear that in the case of mental disorders, mental health 

legislation (Mental Health Act 1983) takes precedence over any pro-

visions in the Mental Capacity Act44. This clearly discriminates against 

people with mental disorders who should have the same rights as 

people with physical disorders where observance of their advance sta-

tements is concerned, unless in exceptional circumstances such as the 

likelihood of causing imminent and serious harms to themselves and 

others. But although advance statements can be overridden, the Act 

does provide for legal support for autonomy and self determination in 

deciding the type of care and treatment patients would like to receive.

A good European example of a State that has adopted advance state-

ments is Scotland. The Parliament has included advance statements in 

the mental health legislation- the Mental Health (Care and Treatment 

Scotlnad) Act 2003 (hereinafter the MHCT Act).45 The Act defines an ad-

vance statement as a written statement, drawn up and signed when the 

person is well, which sets out how she or he would prefer to be treated 

or not treated if she/ he were to become mentally ill in the future.46 In or-

der to be valid, an advance statement must meet the following criteria: 

at the time of making the advance statement, the person must have the 

capacity of properly intending the wishes specified in it47, it must be in 

writing48, signed by the person making it49 and the person’s signature of 

the statement must be witnessed by someone who certifies in writing 

that, in his/her opinion, the person making the statement has the capa-

city to do so.50 An advance statement may be withdrawn by the person 

41 Hargrave v. Vermont, US Court of Appeals for the Second Circuit, No. 2-7160, August 1 2003.

42 http://www.ada.gov/pubs/ada.htm, [last accessed on 25.02.2011].

43 http://www.legislation.gov.uk/ukpga/2005/9/contents, [last accessed on 25.02.2011].

44 For example, a directive which refuses treatment will be ineffective if at the time when it was 
made the patient did not appreciate the implications of refusing treatment and can also be revoked 
if the patient has the necessary capacity to do so.

45 https://www.legislation.hmso.gov.uk/legislation/scotland/acts2003/asp_20030013_en_25#pt18 
-pb2-l1g275, [last accessed on 25.02.2011].

46 Section 275 (1).

47 Section 275 (2) (a)).

48 Section (275 (2) (b)).

49 Section (275 (2) (c)).

50 Section 275 (2) (d, e)).

who made it if at the time of making it the person has the capacity to 

intend to withdraw the statement.51It must be made in written form, 

signed and witnessed in the same way as the original statement.52

In 2005 the Scottish Executive published a document called “The New 

Mental Health Act: A Guide to Advance Statements” which contains 

guidelines regarding how advance statements should work in practi-

ce.53 This document is written for the patients and adresses their needs. 

For example, it is indicated that “in an advance statement you can say 

which treatments work well for you and which ones you would not 

want. You can give your views about medications, therapies or electro-

convulsive therapy (ECT). It might be helpful if you could include any 

reasons for your views”.54 Furthermore, it states that “if a decision is ma-

de which goes against your advance statement you will be given the 

reasons in writing, a copy will be given to your named person, welfare 

attonery and your guardain and to the Mental Welfare Comission”.55 

Also indicated is that “the person who witnesses your advance state-

ment is confirming that in their opinion you are able to understand 

what you have written in the statement and the effect it might have 

on your future treatment. The witness does not have to be involved in 

writing the statement, nor do they have to agree with your wishes.”56 

The witness can be either a clinical psychologist, medical practitoner, 

therapist, registered nurse, social worker or a solicitor.57

The Act imposes a legal obligation upon the Mental Health Tribunal and 

the medical practitioner treating the person to have regard to the wis-

hes specified in the advance statement.58 Treatment may be given that 

conflicts with the wishes expressed in the statement but if this occurs 

the responsible clinician must record in writing the circumstances and 

reasons why a certain treatment was authorized and the reasons why.59 

He also has to supply the person who made the statement, that person’s 

named person, welfare attorney, his/her guardian and the Mental Welfa-

re Commission with a copy of that record60. An additional copy needs to 

be placed within that person’s medical records.61

Along with guidance on how they can be constructed, the Guide also 

includes a sample of how advance statements should look like, as well 

as a sample of a withdrawal of advance statements.62

51 Section 275 (c) (a)).

52 Section (275 (c) (b)).

53 http://www.scotland.gov.uk/Resource/Doc/26350/0012826.pdf, [last accessed on 25.02.2011].

54 The New Mental Health Act: A Guide to Advance Statements, p. 6.

55 Ibid., p. 6.

56 Ibid., p.8.

57 Ibid, p.8.

58 Section 276 (1) and 276 (3) (b, c) of the. Mental Health (Care and Treatment Scotland) Act 2003.

59 Section (276 (8) (a)).

60 Section (276 (8) (b)).

61 Section (276 (8) (c)).

62 http://www.scotland.gov.uk/Resource/Doc/26350/0012826.pdf, p. 13-15, [last accessed on 25.02.2011].
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RC “ZELDA” Events
Constitutional Court ruled in favour of client represented by 

RC “ZELDA”

On December 28, 2010, the Constitutional Court adopted its decision 

in the case of the RC “ZELDA”’s client J.F., ruling that Articles 358 and 

364 of the Civil Law do not comply with Article 96 of the Constitution 

of Republic of Latvia (Satversme). See translated judgement in English 

further in page 13.

NGO cooperation network was created under the auspices of 

RC “ZELDA”

On September 14, 2010 an informal cooperation network for advocacy 

organisations representing users of mental health care services was es-

tablished under the auspices of RC “ZELDA”. The aim of the network is to 

strengthen more effective mutual cooperation between mental disa-

bility advocacy organisations in order to influence more successfully 

various issues relevant to users. So far the following organisations have 

joined the network: the Association “Resource Centre for People with 

Mental Disability “ZELDA””; the Mental Health Care Nurses’ Union of Lat-

vian Nurses’ Association; the Association “Paspārne”; the Latvian Mental 

Health Association; the Interdisciplinary Cooperation Society “Daiva”; 

the Foundation “Kopā”; the Associations “Gaismas stars”; the Associa-

tion “Latvian Initiative on Psychiatry”; the Jūrmala disabled persons’ so-

ciety “Anima”; the Association “Bez panikas”. Individual members - users 

of mental health care services have also joined the network.

The cooperation network will identify possible areas of cooperation, 

exchange information about the activities and services of the orga-

nisations, develop joint public information campaigns, and align acti-

vities on matters relating to the amendment of legislative and policy 

planning documents affecting users of mental health care services.

RC “ZELDA”’s home page has been modernized and its 

Facebook page has been created

Since the end of 2010, ZELDA has been working on its home page 

(http://www.zelda.org.lv) to make it more accessible to its users. While 

the main version will be available from the end of March 2011, an 

easy-to-read language version is also under development. Since June 

2010 it has been also possible to follow the activities of RC “ZELDA” 

on our Facebook page - http://www.facebook.com/pages/Resource-

Center-for-People-with-Mental-Disability-ZELDA/130880316933397.

RC “ZELDA” provided legal aid in 2010
Anete Erdmane, RC “ZELDA” staff lawyer

Since 2007, RC „ZELDA” provides free legal consultations on a regular 

basis to individuals and on certain occasions – legal representation 

in courts. In 2010, all in all, 70 persons turned to the RC “Zelda” wi-

th complaints and various requests for support and information. A 

significantly larger number of complaints were submitted by women 

(68,6%) than by men (31,4%). As in the previous year, a majority of 

complaints were submitted in Latvian (81,5%) (18,5% in Russian).

As in previous years, the issues raised by clients have been very broad 

in scope. A significant number of complaints related to deprivation 

or renewal of legal capacity. On many occasions, parents of child-

ren with mental disabilities turned to RC “ZELDA”, asking for advice 

concerning their children care and right to own and administrate 

property once the parents would pass away. Two of such parents 

had been suggested to deprive their children of their legal capacity 

by psychiatrists and social workers. On such occasions, RC “ZELDA” 

recommended not to initiate cases of deprivation of legal capacity, 

but to wait until the legal reform of the Civil Law would make avai-

lable more proportionate and appropriate support mechanisms for 

persons with mental disabilities.

RC “ZELDA” also received a relatively high number of complaints re-

garding involuntary admission in psychiatric hospitals. Many clients 

lacked any information about the legal procedure and their rights in 

case of involuntary admission. On many occasions, they complained 

about various human rights violations, with issues including over-

medication, poor conditions in hospitals and lack of information 

about their diagnosis and medical treatment.

During the last months of 2010, RC “ZELDA” provided several consultati-

ons related to labour relations. Such complaints had not been submitted 

in previous months. Mostly, clients were expressing concerns about the 

knowledge of their diagnosis influencing their employer’s behaviour 

and decisions. They often expressed fears of being fired or not being hi-

red, should the employer find out about their mental disability. In the se-

cond half of 2010, RC “ZELDA” also provided consultations to two clients 

with intellectual disabilities regarding police action and the rights of a 

victim in criminal proceedings. Throughout the year, clients often requ-

ested information regarding access to social security and benefits; in su-

ch cases, the clients were generally referred to social workers of the local 

government, who could assist them with all the necessary information.
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Strategic litigation

In 2010 RC „ZELDA” represented four clients in court proceedings. Th-

ree cases were connected to legal capacity issues while on one oc-

casion (sworn) attorney Edgars Endzelis submitted an application to 

court (on behalf of RC “ZELDA”), requesting moral compensation for 

a client whose rights to liberty and private life were violated during 

involuntary placement in a psychiatric hospital.

As mentioned in the previous RC „ZELDA” newsletter, on 1 April 2010, 

an application was submitted to the Constitutional Court on behalf 

of RC “ZELDA”’s client J.F. It challenged the compliance of Articles 358 

and 364 of Civil Law with Article 96 of Constitution of Latvia. Due to 

intellectual disability, the applicant has been deprived of legal capaci-

ty since 2003. In the application to the Constitutional Court J.F. argued 

that the full deprivation of legal capacity for a lifetime, excluding any 

other alternatives, constitutes a violation of her right to private life.

Indeed, Article 358 of the Civil Law only provides for full removal of 

legal capacity without weighting the nature and extent of the mental 

disability of the person concerned. Thus the law provides for a single 

type and scope of restrictions and excludes alternatives that would 

be less restrictive of the person’s rights, such as partial restriction of 

legal capacity or support in decision-making. The applicant indicated 

that a person lacking however large a part of their mental capabilities 

should not have their legal capacity restricted in full. Moreover, she 

argued the law should provide for a separate examination of cases 

where a person lacks half of their mental capacity or less and should 

stipulate a reasonable restriction in such circumstances. Currently, the 

law does not provide for the possibility to set restrictions in propor-

tion to a person’s loss of mental capacity, rather it provides for the 

same status and the same restrictions for persons with various types 

and severity of mental illnesses and intellectual disabilities.

Similarly, Article 364 of the Civil Law currently only permits the rene-

wal of legal capacity in the event that the person has fully recove-

red. This leads to the unjustifiable narrowing of the group of persons 

eligible to have their legal capacity renewed, since it is not possible 

to recover from either intellectual disabilities or most mental illnes-

ses. The law does not provide for the renewal of legal capacity on 

the basis of the same criteria by which it is determined - i.e. the 

ability of the person to represent him/herself and to manage and 

operate with his/her property. Recovery of health is set as sole crite-

ria, and no account is taken of the person’s capacity to acquire new 

skills or develop existing ones, thereby improving his/her ability to 

make independent decisions.

On 28 April 2010, the Constitutional Court, based on J.F. application, 

initiated the case, even though J.F. is presently legally incapable. On 

27 December 2010, it adopted a landmark decision, in which it expli-

citly recognized J.F.’s right to submit a constitutional complaint about 

disputed legal norms, setting a critical precedent.

The Constitutional Court asserted in its judgement that Latvia’s 

human rights obligations set a duty for the state to ensure that 

mechanisms for restricting legal capacity allow for an assessment 

of individual situations and the selection of the most appropriate 

restriction for each. Hence, provisions that do not anticipate any 

borderline situations and stipulate only full revocation of legal ca-

pacity fall short of human rights requirements. The Court establis-

hed that, in their current provisions, Articles 358 and 364 precisely 

authorise such inadequate restriction. From the case materials, the 

Court established that the state has various methods at its disposal 

to restrict legal capacity in compliance with human rights norms. 

Examples include partial restriction of legal capacity, support in de-

cision-making, personal assistants, observance of previous instructi-

ons etc. Overall, the Court concluded that less restrictive measures 

do exist and can be used to achieve more effectively the legitimate 

objectives of the disputed provisions. Based on the aforementioned 

reasoning, the Court ruled that the disputed provisions unreasonab-

ly restrict a person’s right to a private life as stipulated in Article 96 

of the Constitution.

It ruled that Latvia has to improve legal regulation in order to align 

existing legal standards with Article 96 of the Constitution and inter-

national human rights documents, including the UN Convention on 

the Rights of Persons with Disabilities. It also concluded that the state 

has an obligation not only to make appropriate amendments to ma-

terial and procedural provisions, but also to establish the material and 

institutional structure for such a system to successfully operate, inter 

alia, to provide training for judges and other persons applying the 

legal provisions. Taking into account that a reasonable period of time 

was required to implement the stated measures, the decision states 

that the disputed norms shall be invalid from 1 January 2012.

In 2010 RC “ZELDA” also represented in court client B., whose relatives 

had submitted an application to court, asking for a restriction of B.’s 

legal capacity. Further to a successful defence by attorney E.Endzelis, 

the court rejected the application of B.’s relatives and B.’s legal capa-

city was maintained. The court’s decision was the first one in which 

a Latvian court referred to UN Convention of the Rights of Persons 

with Disabilities.

In client’s C. case, which was undertaken already in 2008, attorney 

E. Endzelis, submitted on behalf of RC “ZELDA” an application to the 

European Court of Human Rights, as litigation in Latvian courts pro-

ved unsuccessful and many violations of right to fair trial and private 

life were identified in domestic legal proceedings.

In August 2010, E. Endzelis participated on behalf of RC “ZELDA” in a 

court hearing regarding the involuntary admission in psychiatric hos-

pital of client D, initiating in this context discussions with psychiatrists 

about the meaning and understanding of the concept of informed 

consent of patients.
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RC “ZELDA” Legal Aid in 2010 (by Issue Area)

Issues Oral 
Complaints

Written Complaints 
(via e-mail) Total

1. Involuntary placement in psychiatric institutions (on the basis of the Medical 
Treatment Law)

8 8

2. Involuntary placement in psychiatric institutions (on the basis of the Criminal 
Procedure Law)

2 2

3. Right to receive data from mental health institution 3 3

4. Use of medications / Access to medication 2 2

5. Deprivation of legal capacity 10 10

6. Renewal of legal capacity 2 2

7. Labour law related complaints 3 1 4

8. Right to education 2 2

9. Right to property 5 5

10. Right to marry and establish family / Right to family life 1 1 2

11. Right to live in society/Admission in social care homes 3 3

12. Right to social welfare 7 2 9

13. Criminal cases involving persons with intellectual disability as victims 2 2

14. Conditions/quality of treatment in mental health hospitals, social care homes and 
day care centres

4 4

15. Other requests for information 11 1 12

TOTAL 70

Ruling of the Constitutional Court of Republic of Latvia in a case 
No 2010-38-01
Riga, December 27, 2010

The Constitutional Court of the Republic of Latvia with the following 

composition: Chairman Gunārs Kūtris, Judges Kaspars Balodis, Aija 

Branta, Kristīne Krūma, Vineta Muižniece and Viktors Skudra,

On the basis of an application by J.F. (hereinafter the Applicant),

based on Article 85 of the Constitution of the Republic of Latvia and 

Articles 16 (1), 17

(1)(11), 192 un 281  of the Constitutional Court Law,

examined the case in writing at a hearing on 30 November 2010

“On the compliance of Articles 358 and 364 of the Civil Law wi-

th Article 96 of the Constitution of the Republic of Latvia”.

Findings section

1. Article 358 of the Civil Law stipulates: “Mentally ill persons lacking 

all or a large part of their mental capacity shall be deemed to be le-

gally incapacitated and legally incapable of representing themselves 

and managing and operating with their property, therefore they shall 

be subject to guardianship.”

Article 364 of the Civil Law stipulates: “If a court has ruled that a men-

tally ill person had recovered i.e. they have legal capacity, it shall ins-

truct the Custody Court to dismiss the guardians after they have sub-

mitted an invoice and returned the property of the person who has 

recovered that was under their custody.”

Articles 358 and 364 of the Civil Law (hereinafter the disputed pro-

visions) have been in force in this version since 1 September 1993 or 

from the entry into force of the Family Law section of the Civil Law.

2. The Applicant had her legal capacity revoked by a judgement of 

the Riga City Latgale District Court of 5 June 2003. The Applicant’s 

brother was appointed as her guardian. On the basis of an application 

from the Applicant, the Riga Custody Court lodged a court applica-

tion to have her legal capacity renewed and to terminate the guardi-

anship, but on 19 December 2007 the Riga City Latgale District Court 

rejected the Riga Custody Court’s application.
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The Applicant considers that the disputed provisions infringe her 

right to a private life guaranteed under Article 96 of the Constitution 

of the Republic of Latvia (hereinafter the Constitution). The restricti-

ons in the disputed provisions are stipulated by law and have a legi-

timate objective – promoting the welfare of society and protecting 

the rights of other persons, primarily by trying to protect persons 

with mental health problems from the risk of malicious exploitation 

and ensuring they have the help they require to exercise their rights. 

However, this restriction is not reasonable.

It is possible to achieve the legitimate objective with milder measures. 

Article 358 of the Civil Law provides only for full revocation of legal ca-

pacity without taking account of the extent to which the person lacks 

mental capacity. Thus the law only provides for one type and scope of 

restrictions and excludes alternatives that would restrict the person’s 

rights less, for example partial restriction of legal capacity or support in 

decision making. The Applicant considers that a person lacking most of 

their mental capabilities should not have their legal capacity restricted 

in full. Moreover, the law should treat separately those cases where a 

person lacks half of their mental capacity or less and stipulate a reason-

able restriction. Currently, the law does not provide for the possibility to 

set restrictions in proportion to a person’s loss of mental capacity, rather 

it provides for the same status and the same restrictions for persons with 

various types and severity of mental illnesses and intellectual disabilities.

Similarly, Article 364 of the Civil Law also only permits the renewal of 

legal capacity in the event that the person has recovered. This leads 

to the unjustifiable narrowing of the group of persons eligible to have 

their legal capacity renewed, since it is not possible to recover from 

either intellectual disabilities or most mental illnesses. The law does 

not provide for the renewal of legal capacity on the basis of the same 

criteria by which it is determined i.e. the ability of the person to re-

present themselves and to manage and operate with their property. 

Recovery of health is set as the sole criteria, and no account is taken 

of the person’s capacity to learn new skills or improve existing ones, 

thereby improving their ability to make independent decisions.

To justify her opinion, the Applicant refers to a number of documents, 

in particular the United Nations (hereinafter UN) Convention on the 

Rights of Persons with Disabilities. The Applicant also indicates that 

alternative solutions to full revocation of legal capacity have been im-

plemented in most European countries.

3. The institution that has issued the disputed act – Parliament – 

does not agree with the Applicant’s opinion and considers that the dis-

puted provisions comply with Article 96 of the Constitution.

Although the disputed provisions restrict the right to a private life, the 

restrictions are proportionate. Article 358 of the Civil Law does not 

provide for the mechanical restriction of legal capacity, irrespective of 

the extent to which a person lacks mental capacity. On the contrary, 

this article only permits the revoking of legal capacity in cases where 

a person with mental health problems lacks all or the majority of their 

mental capacity. In other cases, it is not possible to revoke legal capa-

city solely on the basis that mental illness is present. Furthermore, the 

procedure for deciding on the revocation of a person’s legal capacity 

ensures adequate assessment before a final decision is made and ba-

lances the interests of various parties.

For the purpose of renewing legal capacity, Article 364 of the Civil Law 

does not require that a court deem that a sick person has fully recove-

red. Under Article 364 of the Civil Law, a person is deemed to be fully 

recovered if they do not lack the mental capacity to deal with every-

day matters. Similarly, the Law on Orphan’s Courts in conjunction with 

Article 270 (1) of the Civil Procedure Law obliges the Custody Court to 

monitor the situation of a person who has lost legal capacity and to 

propose the renewal of legal capacity for the person if there is a legal 

basis for this. Some regularity must be included in this mechanism to 

ensure that the revocation of legal capacity is evaluated.

Legal capacity is revoked only in very serious cases. In borderline cases 

where theoretically and hypothetically it is possible to consider par-

tially revoking legal capacity, in reasonably applying legal provisions it 

must be decided in favour of retaining legal capacity without restric-

ting the Constitution’s guarantees of the right to private life.

Article 12 of the UN Convention on the Rights of Persons with Disabi-

lities does not include the obligation to incorporate legal provisions 

governing partial revocation of legal capacity into laws and regulati-

ons. Rather, it merely requires that reasonable measures be used in 

revoking legal capacity. Partial revocation of legal capacity is just one 

of the instruments used in other countries. Other instruments inclu-

de personal assistants, observance of instructions given in advance, 

supported decision making etc. The matter of whether Latvia’s laws 

and regulations should be amended in this regard is currently being 

considered at the executive level.

Rather than infringing on the rights of persons with mental illnes-

ses, the appointment of a guardian in accordance with the disputed 

provisions allows such persons a certain degree of control over their 

property and participation in everyday life. Therefore, the disputed 

provisions reasonably restrict the right to private life and comply with 

the principal of proportionality.

4. The invited person – the Ministry of Welfare – states that Cabi-

net of Ministers Regulation No 693 of 12 October 2009 approves the 

“Plan for the implementation of the United Nations Convention on 

the Rights of Persons with Disabilities for 2010–2012”, which includes 

the task of assessing the necessity of updating the Family Law section 

of the Civil Law and adopting a decision on the practicality of amen-

ding the Civil Law. A working group has been established to perform 

this task consisting of representatives from the Ministry of Welfare, Mi-
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nistry of Justice, Ministry of Health, the Ombudsman’s office and other 

state bodies as well as non-governmental organisations. The working 

group has until 31 December 2010 to decide on the practicality of 

making amendments to laws and regulations.

Meetings of the working group have thus far found that in order to 

meet the obligations stipulated in Article 12 of the UN Convention on 

the Rights of Persons with Disabilities, national laws and regulations 

governing issues relating to the legal capacity institute must provide 

for retaining the maximum amount of legal capacity by persons. 

These laws and regulations must incorporate the principal of pro-

portionality in restricting legal capacity, ensure the right to regularly 

review legal capacity, and the person must have the right to be heard 

at any stage of the legal process.

The members of the working group are of the opinion that in order to 

implement Article 12 of the UN Convention on the Rights of Persons with 

Disabilities, amendments must be made to the Civil Law, the Civil Proce-

dure Law and the Law on Orphan’s Courts, prohibiting full restriction of 

legal capacity. The criteria for restricting legal capacity must be clarified 

to allow maximum retention of legal capacity. Legal capacity restrictions 

should be temporary and subject to regular review. In restricting legal ca-

pacity, individual assessment is necessary and the restrictions should only 

affect areas where the person is unable to make independent decisions.

The members of the working group have also expressed the opinion 

that a mechanism for supported decision making must be incorpora-

ted into national laws and regulations through the appointment of a 

special support person in certain spheres of life. These spheres should 

be stipulated and the supporting person should be appointed by a 

court ruling taking into account the concrete person’s state of health 

as well as their wishes and interests. It is also necessary to provide that 

the person has the right to issue instructions in advance regarding 

action to be taken in the event that they will be unable to make res-

pective decisions due to the state of their health.

Amendments may also be required to the Civil Procedure Law in re-

lation to participation by a person in a court case, the obligation to 

give a hearing, methods and other issues. The duty of the judge to 

assess the impact of the illness on a person’s ability to make decisions 

in specific areas rather than the significance of expert opinion must 

be stressed. The word “recovered” must be expunged from Article 270 

of the Civil Procedure Law, because it is impossible for a person to 

recover from some illnesses. It is also necessary to expand the range 

of persons who may submit applications to renew legal capacity.

The Ministry of Welfare is of the opinion that the disputed provisions tou-

ch on the fundamental rights stipulated in Article 96 of the Constitution 

and the principle of proportionality has not been observed in regard to 

this restriction. Although the restriction of legal capacity is required as a 

protective measure, the restrictions should be connected with concrete 

circumstances and in stipulating restrictions the ability of the respective 

person to act and their needs should be taken into consideration. Mo-

reover, it must be ensured that restricting legal capacity as a protective 

measure has as little interference as possible with the person’s rights.

5. The invited person – the Republic of Latvia Ombudsman (he-

reinafter the Ombudsman) – indicates that he has summarised the 

submissions received by the Ombudsman’s Office regarding legal ca-

pacity issues and has drawn the following conclusions:

1) in some cases, legal proceedings for the revocation of legal capa-

city are initiated without the person being informed, and furthermore 

the courts have failed to adequately assess whether the evidence at-

tached to the applications is sufficient to initiate such a process;

2) in some cases, a person’s legal capacity is revoked while ignoring 

their right to take part in the process and present their explanations;

3) in some cases, experts invited to the case (the custody court, the 

prosecutor, various legal experts) have considered that a person’s le-

gal capacity should be restricted in certain areas but not in full, howe-

ver laws and regulations do not allow for such a possibility;

4) there are few cases in court practice where legal capacity has been 

renewed.

In the context of a 2008 test case, the Ombudsman concluded that 

the legal provisions governing the issue of legal capacity do not com-

ply with the Constitution or international human rights documents. 

Therefore, on 14 October 2008 a letter was sent to the Ministry of 

Justice calling for changes in the Civil Law and Civil Procedure Law 

in relation to deeming a person to have lost legal capacity and the 

renewal of legal capacity. In reply, the Ministry of Justice expressed 

support for improving the regulatory framework.

At present, a representative from the Ombudsman’s Office is partici-

pating in the working group established by the Ministry of Welfare 

tasked with evaluating the necessity of amending the legal capacity 

and guardianship institute. One of the key opinions of the members 

of the working group is that fulfilment of the obligations set out in 

Article 12 of the UN Convention on the Rights of Persons with Disabi-

lities requires amending the Civil Law, Civil Procedure Law and Law on 

Orphan’s Courts to prohibit the full restriction of legal capacity.

The Ombudsman is of the view that from the viewpoint of Article 12 

of the UN Convention on the Rights of Persons with Disabilities and 

Article 8 of the European Convention for the Protection of Human 

Rights and Fundamental Freedoms (hereinafter the European Con-

vention on Human Rights), in conjunction with Council of Europe 

Committee of Ministers Rec(99) 4 of 23 February 1999 “On principals 

concerning the legal protection of incapable adults”, the Republic 

of Latvia is obliged to create legal regulations permitting the partial 

restriction of a person’s legal capacity. The duty to assess each case 

individually must be stipulated so that restrictions are only imposed 

in those areas where the concrete person really requires them.
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It is difficult to agree with the opinion expressed in the responding 

statement from Parliament that the disputed provisions allow for a 

differentiated approach to restricting legal capacity. In fact, they only 

provide for extreme solutions i.e. either deeming a person to have no 

legal capacity or maintaining full legal capacity. This does not ensure 

adequate protection for persons with mental illnesses. The disputed 

regulations do not allow for alternatives which would restrict personal 

rights less, such as partial restriction of legal capacity or support in de-

cision making. Moreover, retaining full legal capacity in cases where a 

person lacks mental capabilities is a negation of the duty to protect the 

rights of the respective person and other persons. Therefore, Article 

358 of the Civil Law unreasonably restricts the right to a private life and 

does not allow for the complete achievement of the stated objectives.

Moreover, Article 364 of the Civil Law is unjustifiably narrow in sti-

pulating recovery as the main criterion for renewing a person’s legal 

capacity. The law does not clearly state the possibility of renewing 

legal capacity on the basis of the same criteria on which it was revo-

ked. Furthermore, court practice to date indicates that this provision is 

interpreted strictly. Therefore, the in-force regulation does not ensure 

the right to a private life for persons with mental illnesses in cases 

where the mental illness is incurable.

Conclusions section

6. The constitutional action in this case has been lodged by a person 

without legal capacity. As is indicated in the ruling on initiating the 

case, the issue of the Applicant’s capacity to lodge a constitutional 

action is to be assessed in the course of hearing the case.

The Constitutional Court Law does not expressis verbis resolve the is-

sue of legal capacity in the Constitutional Court’s procedure. Howev-

er, Article 192 (1) of the Constitutional Court Law stipulates that a con-

stitutional action may be submitted to the Constitutional Court “by 

any person who considers that their fundamental rights stipulated in 

the Constitution are infringed by a legal provision which contravenes 

a legal provision with legal standing”. Therefore, the capacity to be a 

subject of fundamental rights rather than personal legal capacity is 

the criterion for submitting a constitutional action.

The Applicant has lodged a constitutional action regarding legal pro-

visions that are directly connected with her status as a legally incapac-

itated person. Moreover, it is notable that the Applicant’s guardian has 

shown no interest in disputing the respective provision. Therefore, in 

the event that the Constitutional Court declined to hear the action 

lodged by the Applicant, she would be denied the right to defend 

her fundamental rights.

The opinion that the primary objective of a constitutional action is the 

safeguarding of fundamental rights and that this should particularly be 

taken into account when ruling on legal capacity in the Constitutional 

Court’s procedure has also been discussed in legal literature (see Rodiņa 

A., Konstitucionālās sūdzības teorija un prakse Latvijā. Rīga: Latvijas Vēstne-

sis, 2009, 75. lpp.). The European Commission of Human Rights has also 

rejected the argument that a person’s legal incapacity could deny them 

the right to lodge an action before a court (see the European Commis-

sion of Human Rights ruling on the case Matter v. The Slovak Republic, deci-

sion as to the admissibility, 16 September 1997, appl.No. 31534/96, para. 1).

Therefore, it is ruled that the Applicant has the right to lodge 

a constitutional action in relation to the disputed provisions.

7. The Applicant considers that the disputed provisions do not com-

ply with the right to the inviolability of a private life guaranteed under 

Article 96 of the Constitution.

Article 96 of the Constitution stipulates: “Everyone has the right to the 

inviolability of a private life, place of residence and correspondence.”

In explaining the right to a private life guaranteed under Article 96 of 

the Constitution, the Constitutional Court has indicated that these rights 

touch on a variety of aspects. These safeguard an individual’s physical and 

mental integrity, honour and respect, as well as their name and identity 

and personal data. The right to a private life means that an individual has 

the right to their own private space and the right to live as they choose 

and enjoy personal development with minimal interference from the 

state or other persons. These rights encompass the individual’s right to 

be different and to develop qualities and talents that differentiate him or 

her from others as an individual (see the Judgement of the Constitutional 

Court of 26 January 2005 in Case No 2004–17–01 para. 10).

Being legally incapacitated significantly affects the person’s ability to 

be independent and make decisions in nearly all areas of life. She can-

not independently conclude employment, purchase or rental con-

tract, vote, marry, make a will or perform other actions which would 

have legal consequences. Therefore, losing their legal capacity signi-

ficantly restricts a person’s right to a private life. The European Court 

of Human Rights has come to a similar conclusion (see the European 

Court of Human Rights, Shtukaturov v. Russia, judgment of 27  March 

2008, appl. No. 44009/05, para. 83).

Since the disputed provisions regulate the revoking and rene-

wal of legal capacity, it must be concluded that they affect the 

right to private life stipulated in Article 96 of the Constitution.

8. The Constitutional Court has already indicated that non-interfe-

rence in a person’s private life is one of the fundamental values of a 

democratic society. However, there are limits to the right to a private 

life (see the Judgement of the Constitutional Court of 21 December 2001 

in Case No 2001-04-0103, para.4.1).

Article 116 of the Constitution stipulates that the rights stipulated in 

Article 96 of the Constitution may be restricted if the restriction is ba-
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sed on a law adopted with due process, it has a legitimate objective 

and is proportionate (see the Judgement of the Constitutional Court of 

26 January 2005 in Case No 2004–17–01, para. 11).

9. The disputed provisions are incorporated in the Civil Law, and there 

is no argument in the case over the fact that the restriction is stipula-

ted by a law adopted through due process.

10. Pursuant to Article 116 of the Constitution, the fundamental rights 

stipulated in Article 96 of the Constitution may be restricted in order 

to safeguard the rights of other people and the democratic structure 

of the state as well as for reasons of public safety, welfare and morality.

Parliament indicates that the legitimate objective of the disputed pro-

vision is the safeguarding of the rights of other persons and public 

safety. Parliament has not justified this opinion.

The Constitutional Court agrees with the Applicant and the Om-

budsman that the main objective of revoking legal capacity must 

be safeguarding the rights of the mentally ill person. Legal capac-

ity is restricted to ensure that such a person’s case can be overseen 

through the mediation of a guardian and to safeguard the person 

from the consequences of actions which they cannot be responsible 

for or control.

Therefore, the restrictions on private life stipulated in the dis-

puted provisions have a legitimate objective.

11. If the restriction on fundamental rights is to be justifiable, it must 

be proportionate to the objective. In assessing the proportionality of 

the restrictions, the Constitutional Court examines whether: 1) the le-

gitimate objective can be achieved through the chosen measure (ap-

propriateness); 2) the legitimate objective can be achieved through 

measures that are less restrictive of the individual’s rights (necessity) 

and 3) the benefit to society is greater than the harm caused to the 

individual’s rights (compliance).

If it is found that the legal provision fails to comply with any of these 

criteria, it shall also be deemed that it fails to comply with the prin-

cipal of proportionality and is unlawful (see the Constitutional Court’s 

Judgement of 16 May 2007 in Case No 2006-42-01 para. 11).

Since the main purpose of revoking legal capacity is the safeguarding 

of the rights of the person with a mental illness, the proportionality of 

such restrictions on private life should also be assessed.

Therefore, a person’s legal capacity may not be restricted mo-

re than is necessary for the safeguarding of the respective 

person’s rights. The restrictions must be stipulated in such a 

form and extent that is most favourable and necessary for the 

respective person.

12. In examining the substance of Article 96 of the Constitution and 

the extent of state obligations arising from it, Latvia’s international 

obligations in the sphere of human rights should also be taken into 

account. International human rights standards and their application 

in practice serve as an interpretive tool for determining the substan-

ce and extent of fundamental rights and the principals of law-based 

states to the extent that this narrows the fundamental rights enshri-

ned in the Constitution (see Point 10 of the Constitutional Court’s Judge-

ment of 23 April 2009 in Case No 2008-42-01).

The individual’s right to private life is safeguarded by Article 8 of the 

European Convention on Human Rights and Article 17 of the Interna-

tional Covenant on Civil and Political Rights, which prohibits arbitrary 

or unlawful interference in private life.

Article 12 of the UN Convention on the Rights of Persons with Dis-

abilities is also significant in relation to restriction of legal capacity. 

Part two of this article states that persons with disabilities enjoy legal 

capacity on an equal basis with others in all aspects of life, while part 

three of the article obliges member states to take appropriate me-

asures to provide access by persons with disabilities to the support 

they may require in exercising their legal capacity. Article 12 (4) states:

“States Parties shall ensure that all measures that relate to the exerci-

se of legal capacity provide for appropriate and effective safeguards 

to prevent abuse in accordance with international human rights law. 

Such safeguards shall ensure that measures relating to the exercise of 

legal capacity respect the rights, will and preferences of the person, 

are free of conflict of interest and undue influence, are proportional 

and tailored to the person’s circumstances, apply for the shortest ti-

me possible and are subject to regular review by a competent, in-

dependent and impartial authority or judicial body. The safeguards 

shall be proportional to the degree to which such measures affect the 

person’s rights and interests.”

On 26 January 2009, the Office of the UN High Commissioner for 

Human Rights released its Thematic Study on the Convention on 

the Rights of Persons with Disabilities before the UN Human Rights 

Council. The study indicates that national human rights standards 

pertaining to legal capacity restrictions and guardianship should 

be reviewed and reformed. The report states that in-force laws and 

regulations in many countries allowing for a person to be deemed 

to have lost legal capacity based on this person’s mental, intellectual 

or sensory problems contravene Article 12 (2) of the Convention (see 

Thematic Study by the Office of the United Nations High Commissioner 

for Human Rights on enhancing awareness and understanding of the 

Convention on the Rights of Persons with Disabilities, 26 January 2009, A/

HRC/10/48, para. 45).

The 2nd principal of Council of Europe Committee of Ministers 

Rec(99) 4 of 23 February 1999 “On principals concerning the legal pro-
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tection of incapable adults” stipulates that safeguards of the personal 

and economic interests of legally incapacitated persons must in both 

their extent and in terms of flexibility be capable of providing legal so-

lutions for various degrees of legal incapacity and various situations. 

Moreover, pursuant to the 3rd principal of this recommendation, legal 

regulations must provide for various stages of legal incapacity which 

can change in the course of time. Therefore, full revocation of legal ca-

pacity must not be the mechanical result of applying safeguards. The 

European Court of Human Rights has indicated that although the-

se principals are not binding, they may define the overall European 

standard in this specific area (See the European Court of Human rights 

Judgement in the case of Shtukaturov v. Russia of 27 March 2008, appl. 

No. 44009/05, para. 95).

In the case “Shtukaturov vs. Russia” the European Court of Human 

Rights found that Article 8 of the European Convention on Human 

Rights had been infringed because the Russian Civil Code only allows 

for either full legal capacity of full loss of legal capacity, with no pro-

vision for borderline situations except for persons dependant on nar-

cotics or alcohol. The European Court of Human Rights stressed that 

Russian legal regulations make no provision for assessing individual 

cases and the in-force legal regulations did not give the judge any 

choice (See the European Court of Human rights Judgement in the case 

of Shtukaturov v. Russia of 27 March 2008, appl. No. 44009/05, para. 95).

In its response, Parliament states that the circumstances in the case 

“Shtukaturov vs. Russia” differed significantly, therefore the conclu-

sions drawn by the European Court of Human Rights are not appli-

cable to the case in hand. However, it should be pointed out that in 

this instance the similarities or differences between the mentioned 

case and the Applicant’s actual circumstances are not important. The 

Constitutional Court does not evaluate whether the Applicant had 

her legal capacity revoked lawfully, rather it is solely concerned with 

whether the disputed provisions comply with Article 96 of the Con-

stitution. Since in the case “Shtukaturov vs. Russia” the European Court 

of Human Rights expressed an opinion regarding legal regulations 

which are comparable with the disputed provisions, the findings of 

the European Court of Human Rights are of significance to this case.

Therefore, it arises from Latvia’s obligations in the human 

rights sphere that the state has a duty to ensure that there 

are mechanisms for restricting legal capacity that encompass 

assessments of individual situations and the selection of the 

most appropriate restriction for each concrete situation. Pro-

visions that do not anticipate any borderline situations and 

stipulate only full revocation of legal capacity do not meet hu-

man rights requirements.

13. Examining the disputed provisions, it can be seen that they sti-

pulate precisely this type of restriction. Article 358 of the Civil Law 

provides for either full retention of legal capacity or its full revocation. 

It does not allow for partial restriction of legal capacity or other milder 

and more appropriate solutions.

Similar considerations are applicable to Article 364 of the Civil Law. The 

fact that in cases where a person has recovered their appointed gu-

ardians are dismissed can be viewed positively. Moreover, recovery is 

defined as the achievement of a state of health wherein the person 

would not be deemed to have lost legal capacity in accordance with 

Article 358 of the Civil Law i.e. when the person is no longer lacking the 

greater part of their mental capacity. However, the regulations in both 

disputed provisions are closely related. Also, in situations where a court 

rules on the restoration of legal capacity it can decide only to either fully 

reinstate legal capacity or to fully maintain the revocation of legal ca-

pacity. Moreover, as the Applicant justifiably indicates: Article 364 of the 

Civil Law does not allow for the possibility that a person may learn new 

skills or develop existing ones and thereby improve their ability to make 

independent decisions irrespective of changes in their state of health.

The Constitutional Court has already indicated that it does not have to 

list possible milder measures in its judgement. If it is found that there 

is just one less restrictive measure, there are grounds for considering 

that the disputed provision unreasonably restricts human rights (see 

Point 17.2 of the Constitutional Court’s Judgement of 23 April 2009 in Case 

No 2008-42-01). A milder measure shall not be considered to be just 

any measure, but rather a measure that allows the legitimate objec-

tive to be achieved to the same quality level (see Point 19 of the Con-

stitutional Court’s Judgement of 13 May 2005 in Case No 2004-18-0106).

The information presented in the case materials indicates that the 

state has various methods available to restrict legal capacity in line 

with human rights norms. Examples include partial restriction of legal 

capacity, support in decision making, personal assistants, observance 

of previous instructions etc.

Various countries have chosen different models. Partial restrictions on 

legal capacity are stipulated in most European countries, including the 

Czech Republic, Croatia, Estonia, Poland and Germany. For example, 

Estonia’s Civil Code stipulates that in cases where a guardian has been 

appointed for a person, the person’s legal capacity shall be considered 

to be restricted in relation to the matters due to which the guardian 

was appointed. Therefore, in each case the court must decide what 

activities a person is unable to understand and control and therefore 

for what activities a guardian should be appointed (see volume 1 of the 

case materials, page183). In the Netherlands and Luxembourg, a per-

son may be assigned a supervisor separately from the guardianship 

institute. In Norway a person with mental health problems may sign 

contracts, but in certain cases the guardian may request that they be 

annulled (see volume 1 of the case materials pages 170 –202). The Minis-

try of Welfare also mentions various alternative mechanisms for restric-

ting legal capacity utilised in England and Wales, Italy, Canada, Sweden 

and other countries (see volume 1 of the case materials, pages 142 –145).



NEWSLETTER ZELDA    2011/6 19 

It is not the task of the Constitutional Court to express its opinion on 

the most suitable of various possible solutions. However, the exam-

ples given above point to the conclusion that less restrictive meas-

ures do exist and they can be used to more effectively achieve the 

legitimate objectives of the disputed provisions.

Therefore, the disputed provisions unreasonably restrict a 

person’s right to a private life as stipulated in Article 96 of the 

Constitution.

14. However, it should also be noted that the immediate revocation 

of the disputed provision would not resolve the present problems, 

but would in fact create a serious gap in national legal regulations. 

The existing system must be carefully assessed and legal regulations 

must be improved in order to align legal regulations with Article 96 of 

the Constitution and international human rights documents.

The provisions disputed in the concrete case encompass only a few 

of the issues connected with restrictions on legal capacity. Human 

rights documents binding on Latvia, documents of an advisory na-

ture and the practice of the European Court of Human Rights cover 

a much broader range of issues and problems that Latvia must take 

into account in fulfilling its human rights obligations. Examples inclu-

de temporary restrictions of legal capacity with periodic review of the 

restrictions, a person’s right to receive a hearing in court in relation to 

restrictions on legal capacity, the setting of protective measures that 

do not restrict the person’s legal capacity etc.

Therefore, in order to improve the legal regulations in accordance wi-

th the aforementioned principles, the state is obliged not only to ma-

ke appropriate amendments to material and procedural provisions, 

but also to establish the material and institutional structure for such a 

system to successfully operate, provide training for judges and other 

persons applying the legal provisions and conduct other necessary 

measures. The Constitutional Court takes into account that a reaso-

nable period of time is required to implement the stated measures.

Ruling section

Based on Articles 30-32 of the Constitutional Court Law, the Consti-

tutional Court

ruled:

Articles 358 and 364 of the Civil Law do not comply with Article 

96 of the Constitution of the Republic of Latvia and shall be 

invalid from 1 January 2012.

The Judgement is final and may not be appealed.

The Judgement enters into force on the day of its publication

Chairman G. Kūtris

News from the mental health field in Europe

The European Union ratifies the UN Convention on the Rights 

of Persons with Disabilities

On November 15, 2010, the European Union ratified the UN Con-

vention on the Rights of Persons with Disabilities at the same time 

as it adopted the EU Disability Strategy 2010-2020. This is the first 

time in the history of the EU that it has acceded to an internatio-

nal human rights agreement. The ratification of the Convention at 

the EU level means that all laws and regulations, policy documents 

and programs adopted at the EU level must be aligned with the 

Convention’s obligations.

EU Agency for Fundamental Rights publishes a report on the 

right to political participation of persons with mental health 

problems and persons with intellectual disabilities

On November 8, 2010, the EU Agency for Fundamental Rights pub-

lished a report on the right to political participation of persons with 

mental health problems and persons with intellectual disabilities. The 

report concludes that EU Member States often automatically deny 

voting rights to persons whose legal capacity has been deprived. This 

practice contravenes with the UN Convention on the Rights of Per-

sons with Disabilities. The report is available in English here - http://

fra.europa.eu/fraWebsite/attachments/Report-vote-disability_EN.pdf.

53 WHO European Region’s member states sign the declara-

tion on the health of children with disabilities

On November 26 2010, 53 WHO European Region’s member states 

signed a European declaration on the health of children with in-

tellectual disabilities. The declaration stresses the rights of children 

with intellectual disabilities to effective community-based care and 

calls on states to give priority to community-based care and social 

inclusion instead of institutionalisation. The full text of the decla-

ration in English and Russian is available here - http://www.euro.

who.int/en/what-we-do/health-topics/diseases-and-conditions/

mental-health/publications/2010/european-declaration-on-the-

health-of-children-and-young-people-with-intellectual-disabilities-

and-their-families2.
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Income and Expenditure Statement of RC “ZELDA” for 2010
Balance Sheet (in LVL63)
ASSETS Note 31.12.2010 31.12.2009
FIXED ASSETS
I. Tangible fixed assets
Other tangible fixed assets 2.1. 1 939 3 683
CURRENT ASSETS
II. Receivables
Other receivables 187 110
IV. Cash (TOTAL) 2.2. 16 207 30 576
TOTAL ASSETS 18 332 34 369
LIABILITIES
I. FUNDS
3. Reserves 2.3. 17 132 33 169
I. TOTAL FUNDS 17 132 33 169
III. CURRENT LIABILITIES
2. Other liabilities 1 200 1 200
III. Total current liabilities 1 200 1 200
TOTAL FUNDS AND LIABILITIES 18 332 34 369

Statement of Activities (in LVL)
Note 2010 2009

INCOME
Members’ fee 10 24
Contributions and donations received 200 —
Grants received 74 383 64 062
Other income 11
TOTAL INCOME 74 593 64 097
EXPENSES
Salaries 2.7. 51 031 29 555
Statutory social insurance contributions 2.7. 12 308 7 128
Other expenses 2.8. 27 292 27 805
TOTAL EXPENSES 90 630 64 488
Surplus for the year (16 037) (391)

The accounts of the RC “ZELDA” for 2010 were audited by sworn auditor Ivars Blumbergs (auditing firm – SIA “BK Partneris). The auditor’s report 

(in Latvian) is available at the Resource Centre “ZELDA”.

Pastel of Inita Sabanska “The Happy One” was used for the design of this newsletter.

The newsletter was prepared and printed with financial support from:
Open Society Institute (Budapest) and Soros Foundation-Latvia.

63 1 EUR = 0.702804 LVL (official exchange rate of Bank of Latvia)

The Resource Centre for People with Mental Disability “ZELDA” (www.zelda.org.lv) promotes de-institutionalization and development of com-

munity based mental health care services for people with mental disabilities through research, monitoring of observance of human rights, 

legal advocacy and activities of informing and educating the public.

RC „ZELDA” is located at Marupes street 4-31, Riga, Latvia, LV-1002; phone: + 37167442828; e-mail: zelda@zelda.org.lv


