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Welcome to the Resource Centre “ZELDA” Newsletter!

In this issue of the Resource Centre “ZELDA” Newsletter, we update you 

on the most important events relating to the protection of the rights of 

people with mental disability. We will provide some insight on the new 

Patient’s Rights law and information about the European Court of Human 

Right’s judgment against Serbia on the issue of legal capacity. The Newslet-

ter is available in English and Latvian, both electronically on our website — 

www.zelda.org.lv — and in printed form in 500 copies. This Newsletter is 

produced with the financial support of the EEA financial instrument of Ice-

land, Lichtenstein and Norway, the Norwegian government’s bilateral finan-

cial instrument and the state of Latvia through the Society Integration Fund. 

Co-funding from the Open Society Institute was also used in the publication 

of the Newsletter. The contents of the newsletter are the responsibility of the 

Resource Centre for People with Mental Disability “ZELDA” and the authors.

Ieva Leimane-Veldmeijere, Director of RC “ZELDA”

Key Developments in Mental Disability Advocacy from the  
Second Half of 2009 till March 2010

Ieva Leimane-Veldmeijere, Rinalds Muciņš, Anete Erdmane

In this news summary we will look at some of the most important 

issues in lawmaking over the last nine months, especially relating to 

people with mental disabilities, continue to follow developments in 

institutional care in the context of human rights, as well as inform 

you about the currently available and planned support to minimize 

the problems encountered by the needy in this economic crisis.

The Patient’s Rights law has passed and gone into effect

After several years of debate1, on December 17, 2009, the Latvian Par-

liament passed the Patient’s Rights law; it went into effect on March 

1, 2010. The goal of the Patient’s Rights law is to promote friendly rela-

tions between the patient and the health care provider, further the 

1  The draft law was submitted to Parliament on March 8, 2005, but work on the draft law began in 
the Health Ministry in 2003.

patient’s active participation in their health care, and ensure them the 

opportunity to realize and defend their rights.2

When looking at a patient’s rights, we must separate the patient’s so-

cial rights3 and their individual (consumer) rights.4 The Patient’s Rights 

law does not differentiate between the patient’s physical or mental 

2  Patient’s Rights law, paragraph 2 http://www.likumi.lv/doc.php?id=203008 [last accessed on 25 
February 2010].

3 A patient’s social rights in health care are connected to their rights as a member of society. They are 
based on the society’s common wishes to monitor the access to health care, both territorially and finan-
cially. The implementation of these rights is often conditional on the wishes and needs of society as well 
as the level of prosperity. Put simply — how much money the society can accumulate and direct for 
the guaranteeing of health care services, using both government and private institutions. Social rights 
also foresee equal access to health care for all members of society without discrimination of any group.

4 Individual patient’s rights regulate the relationship of the doctor and patient at the time of tre-
atment and foster the patient’s active participation in their treatment. They concern such issues as 
a patient’s respect and privacy; take into account religious or cultural peculiarities and the right 
to information. The Patient’s Rights law puts emphasis on the regulation of the patient’s individual 
rights, leaving social rights as a secondary issue.
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health. Every patient receiving treatment has equal rights, independ-

ent of the severity or the nature of their illness.

The Latvian Patient’s Rights law regulates:

1) Prohibition of a different or discriminating attitude in treatment:

Guaranteeing a patient’s rights, it is forbidden to have a different atti-

tude based on race, ethnicity, skin color, gender, age, disability, health 

condition, religious, political or other convictions, national or social 

origins, family or financial status or any other circumstances. A differ-

ent attitude also refers to a person’s direct or indirect discrimination, 

to a person’s harassment or an instruction to discriminate. It is prohib-

ited to penalize a patient or directly or indirectly create unfavorable 

circumstances for a patient when they are defending their rights.

2) A patient’s right to information: a patient has the right to receive 

information about the possibility of receiving health treatment 

and the cost of such treatment. The patient has the right to know 

the name, last name, position, profession, specialization and quali-

fication of their attending physician, as well as any other medical 

personnel involved in their treatment. The patient has the right 

to receive information about the state of their health from their 

attending physician. The information must be understandable to 

the patient. Information can only be withheld if the doctor has 

information or knowledge that providing the information would 

threaten the patient’s or another person’s life or health.

3) The patient’s right to treatment:

The patient has the right to receive appropriate, timely, qualita-

tive and qualified treatment with a polite attitude regardless of 

the state of their health. The patient has the right to treatment at 

home if his/her health and living conditions permits.

4) Consenting to treatment or refusing it:

Treatment is only allowed if the patient has given his/her informed 

consent. Informed consent is the patient’s consent to treatment giv-

en orally, in written form or with actions that unmistakably indicate 

consent. Consent is given freely, based on timely information given 

by the medical personnel about the goals, risks, effects and method 

of treatment. The patient has the right to refuse treatment before it 

begins, to refuse a method of treatment without refusing treatment 

as a whole, or to refuse treatment which has started.

5) Situations when another person can consent to or refuse treat-

ment for a patient and the procedures involved:

The right to consent to treatment as a whole or the method of treat-

ment or refuse the same goes to the spouse if a patient, because of his/

her health or age is not capable of making a decision about treatment. 

If there is no spouse, the right to consent goes to a close relative who 

is of age an has capacity to make decissions. The order is following: 

the patient’s children, parents, siblings, grandparents, grandchildren. If 

the person representing the patient refuses to make a decision about 

treatment, but the doctor thinks that treatment is in the patient’s best 

interests, then the decision about the treatment which would be the 

most beneficial to the patient is made by a council of doctors.

6) The patient’s right to choose their physician and treatment facility:

The patient has the right to choose his/her doctor and treatment 

facility.

7) The patient’s right to examine their medical documents:

The patient has the right to examine his/her medical documents. He/

she have the right to request and receive extracts, duplicates or copies 

in accordance with the health care facility’s price list. The extracts, du-

plicates or copies must be provided within three days of the request’s 

submission. If the patient’s medical documents contain sensitive facts 

or information submitted by a third person who has requested that 

the information not be disclosed to the patient, the patient’s rights are 

honored to the extent that the third person’s rights are not affected.

8) Protection of the patient’s data:

Personal data which is revealed during treatment must be protected. 

Information can only be disclosed with the patient’s written permis-

sion or in situations and with procedures which are defined by law.

9) A patient’s participation in clinical research or the medical edu-

cation process:

A patient can only participate in clinical research if their written in-

formed consent has been received. If the medical facility or person-

nel is involved in medical education, the patient must be informed. 

The patient has the right to refuse participation in the medical educa-

tion process, as well as discontinue participation at any time. Refusal 

to participate or discontinuing participation must not negatively af-

fect the medical personnel’s attitude toward the patient in their con-

tinuing treatment.

10) The rights of a minor patient:

The treatment of a minor patient (up to age 14) is only allowed if his/

her legal guardian has been informed and consents. A minor patient 

has the right to be heard and, corresponding to their age and maturity, 

participate in the decision-making process about treatment. A minor 

patient’s (from age 14) treatment is only possible with their consent.

11) The patient’s responsibility:

The patient’s responsibility is to care for his/her health, as well as 

actively participate in treatment and, to the best of his/her know-

ledge and ability, provide the attending physician information 

which is relevant to the treatment.

12) The patient’s right to compensation for damage done to their 

health or life:

The patient has the right to compensation for damage done to 

his/her health or life, as well as moral damages caused by actions 
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or inaction by the employees of the medical institution during 

treatment. The law has regulations as to which situations com-

pensation is due and the amount of compensation, but these 

regulations do not take effect until January 1, 2012.

13) The patient’s right to complain:

The rights stated in the law, or the defense of the interests deriv-

ing from these rights, gives a person the right to utilize all the 

rights protection mechanisms in the law, including petitioning 

the health care facility, informing the Ombudsman and turning 

to the Health Inspectorate or the courts.

Latvia has ratified the Council of Europe’s Convention for the 

Protection of Human Rights and Dignity of the Human Being 

with regard to the Application of Biology and Medicine: Con-

vention of Human Rights and Biomedicine

On December 10, 2009, the Latvian Parliament ratified the Council of 

Europe’s Convention on Human Rights and Biomedicine.

The Convention’s goal is to protect a person’s dignity and identity 

and guarantee everyone, without discrimination, the respect of their 

integrity and other rights and fundamental freedoms with regard to 

application of biological and medical knowledge. The regulations are 

not directly applicable to member states. When joining the Conven-

tion, the countries resolve to integrate the Convention’s regulations 

into its internal law.5

The Convention’s goals are based on three priorities — the individual, 

equal access to health care and the existence of professional stand-

ards in health care. States must ensure that equal access to adequate 

health care is available in their jurisdiction. Any activity in the health 

care field must take place according to professional responsibility 

and ethical standards.

The Convention also regulates patient’s rights issues — consent to 

treatment, strengthening the principle of informed consent, the pro-

tection of privacy and the confidentiality of a person’s medical his-

tory. It defines the protection of those people who are unable to give 

consent, paying special attention to the rights of people with mental 

health disorders. The Convention provides that people with serious 

mental disorders can only be subject to medical treatment for these 

disorders without their consent if the absence of this treatment could 

seriously damage their health. The Convention also defines general 

rules about activities with the human genome, tissues and organs, 

regulates a person’s participation in scientific research and a patient’s 

right to compensation if they are excessively harmed as a result of 

medical intervention.

5 The Convention regulates sensitive legal and ethical issues which create discussion in process 
of strengthening patient’s rights. At the same time, the Convention’s rules are general, giving the 
Member States the opportunity to specify when integrating the rules into their laws. This was done 
intentionally because medical knowledge and ethics are not static, they are rapidly developing and 
an inflexible Convention would quickly become outdated.

The UN Convention on the Protection of Rights of People with 

Disabilities has been ratified and entered into force

On January 28, 2010, the Latvian Parliament ratified the UN Conven-

tion on the Rights of People with Disabilities (CRPD) and it entered 

into force on March 31, 2010. Joining the Convention, Latvia has 

resolved to ensure that people with disabilities are able to fully ex-

ercise their human rights and fundamental freedoms the same as 

everyone else. The Convention’s principles imply respect for inher-

ent dignity, non-discrimination, full and effective participation and 

inclusion in society, respect of differences, equality of opportunity, 

accessibility, equality between men and women and respect for the 

evolving capacities of children with disabilities. Another positive 

step is that on January 22, 2010, Latvia signed the Optional Protocol 

to the Convention on the Rights of People with Disabilities at UN 

headquarters in New York. Currently a draft law to ratify the Protocol 

is being discussed in a Parliament’s Committees. Joining the Proto-

col will give every Latvian resident the opportunity to report viola-

tions of the UN CRPD to the UN Committee on the Rights of Persons 

with Disabilities. Monitoring of the implementation of the Conven-

tion will be the responsibility of the Ombudsman, and the Welfare 

Ministry’s responsibility will be coordinating the implementation of 

the obligations foreseen in the Convention. To foster the implemen-

tation of the Convention, from the beginning of 2010 the Welfare 

Ministry has created several working groups to identify the neces-

sary changes needed in the regulation of legal capacity and guardi-

anship issues, as well as to evaluate the necessity of an umbrella law 

on discrimination. In the spring of 2010, the Welfare Ministry will also 

start to develop a Framework policy document for implementation 

of the Convention for 2013—2019. The Ministry plans to involve also 

representatives of organizations that protect the rights of people 

with disabilities in the development process.

Human Rights in Institutionalized Social Care

On January 22, 2010, the judgment in the criminal case involving 

the tragic fire at the Social Care home “Reģi” came into force. The 

fire happened on the night of February 23, 2007, and 26 center’s 

residents died. In accordance with the Kurzeme Regional Court’s 

October 30, 2009 judgment, former “Reģi” director Irene Hartmane 

was given a 5-year suspended sentence with three year probation 

and with a prohibition to work as a government official for five years.

The Appeals Court judgment mentioned above partially cancelled 

the Kurzeme Regional Court’s judgment, which on April 27, 2009, 

sentenced the former director to a six year suspended sentence with 

three years probation. Unchanged was the part of the judgment that 

levied 1,500 lats and 1,000 lats (2.134 and 1,423 euros) compensatory 

damages against Hartmane and her deputy in favor of three persons 

whose family members died in the fire. Also unchanged was the judg-

ment against Hartmane’s deputy Andis Silis for 280 hours of commu-

nity service work.
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The Kurzeme Regional Court’s judgment went into effect after the 

Supreme Court Senate’s Criminal case department declined to review 

the legality of the Appeals Court process on January 22, 2010.6

On January 8, 2010, the new Social Care home “Reģi” building was 

opened in Gudenieki parish. The new building was created by adapt-

ing and reconstructing the Gudenieki parish kindergarten building, 

with the Welfare Ministry’s support. The building is planned to house 

64 persons with mental disabilities.

Evaluating this Welfare Ministry’s project, as well as developments as 

a whole in the three years since the tragedy, it must be concluded 

that the “big change” which was called for by Latvian and international 

organizations, to — “concentrate attention on the development of al-

ternative community-based services instead of continuing to invest in 

institutional care”, unfortunately has not happened. From the govern-

ment’s side there have been political initiatives and attempts to pay 

more attention to these problems. One example was the 2009 ap-

proval of a program for the development of social care and rehabilita-

tion services for people with mental disorders, but, unfortunately, the 

majority of financing for the project went to institutional care, not for 

the development of community-based services.

Although the Welfare Ministry’s work in facilitating faster ratification of 

the Convention on the Rights of People with Disabilities, as well as the 

signing and ratification of the Convention’s Optional Protocol, can be 

evaluated positively, at the same time we must remember that the Con-

vention’s Article 19 foresees the right to an independent life within so-

ciety for people with disabilities. This places a responsibility on the State 

to integrate the people with disabilities into community, instead of con-

tinuing to isolate them in institutions. In the light of UN CRPD it would 

have been more appropriate to invest money in the development of 

community-based care services. Accordingly the money invested in re-

newing the building of Gudenieki kindergarten would have been better 

invested in the development of community-based group homes and 

day care centers, thus taking care not only about improving the users’ 

physical conditions, but also about their integration into community and 

improving their quality of life. It must be noted that several international 

organizations, for example the European Coalition for Community Liv-

ing7, has expressed concern that several new member states have used 

EU Structural Funds for the renovation and construction of institutions.

The Council’s of Europe (CoE) Committee for the Prevention of 

Torture (CPT) report on its visit to Latvia at the end of 2007 has 

been made public8

On December 15, 2009, at the request of the Latvian government, 

the CoE Committee for the Prevention of Torture (CPT) made pub-

6 News published on the national news service LETA Website, February 1, 2010.

7 http://www.community-living.info/documents/ECCL-StructuralFundsReport-final-WEB.pdf

8 The full CPT report and the Latvian government’s response is available in English at the CPT Websi-
te: http://www.cpt.coe.int/documents/lva/2009-35-inf-eng.pdf [last accessed on 15.03.2010].

lic its report and the government’s response to it, about their visit to 

Latvia in 2007 (from 27.11. till 7.12). During the visit the CPT visited the 

Daugavpils Psychoneurological hospital and the “Krastiņi” social care 

home for people with mental disabilities. After visiting these institu-

tions, the CPT report included conclusions and recommendations 

which are also relevant for other psychiatric hospitals and specialized 

social care homes. For example, the CPT pointed out the necessity for 

clear guidelines in the use of electroconvulsive therapy.

The CPT gave important recommendations regards to involuntary 

admission and treatment in a psychiatric hospital. For instance, the 

CPT indicated that in situations when the patient is voluntarily re-

ceiving treatment in the hospital, and then indicates the wish to 

leave the hospital, though it is necessary that he/she still receives in-

patient treatment, the procedure indicated in Article 68 of the Medi-

cal Treatment law should be invoked. The Committee also suggested 

that when evaluating the necessity for hospitalization and treating a 

patient without consent, one should involve an independent expert 

who does not have any ties to the psychiatric hospital where the 

patient is hospitalized.

The CPT also indicated the necessity that all psychiatric hospitals en-

sure that every competent patient has the opportunity to give free 

and informed consent to treatment. The CPT also notified the gov-

ernment of the necessity to indicate in physical restraint registration 

journals the use of chemical restraint on the patient, which up to now 

had not been defined as a method of restraint.

The Committee also emphasized that upon admission, patients be 

given brochures informing them of their patient’s rights and the pos-

sibility to complain.

The Social Safety Net

On September 8, 2009, the Cabinet of Ministers approved the “Social 

Safety Net Strategy” whose goal is to perform extraordinary safety ac-

tivities to minimize the negative social effects of the financial and eco-

nomic crisis. In this crisis the number of socially unprotected grows 

and, because of structural reforms, some services are less accessible 

for residents. The strategy’s activities will ensure a guaranteed mini-

mum income (GMI) for the needy, at the same time increasing the 

amount of GMI and paying housing subsidies, guarantee job-training 

in the municipalities, foster employment, ensure access to kindergar-

tens, ensure basic health care and medicines for the needy, guarantee 

transportation for the education system, as well as guarantee public 

transportation to those entitled to transport subsidies.

In the field of health, the Social Safety Net strategy foresees:

1) Compensate the patient’s payment, for needy patients, thereby guar-

anteeing access to health care and having persons going to physicians 

in a timely manner. In the beginning these were people whose income 

per family member was 90 lats per month. Since January 30, 2010, the 
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amount has been increased and now patients and their family members 

are exempt from payments if their income per family member is less 

than 120 lats per month for the previous three months. Residents whose 

income is less than 150 lats per month are subsidized 50% of their pay-

ment and the co-payment for surgery during one hospitalization is not 

to exceed 15 lats. To take advantage of these privileges the patient must 

bring notification from social services indicating his income level when 

visiting a physician or receiving treatment at a hospital.

2) Guarantee the compensation of the patient’s co-payment for needy 

patients who are purchasing medicine in the medicine compensation 

system, if the patients’ income in the previous three months does not ex-

ceed 120 lats per month. Until January 30, 2010, the patient had to make 

co-payments of up to 50 lats per year, after which they received com-

pensated medications for free. Currently, this limit has been repealed.

3) Needy persons are compensated for hotel-type accommodations 

in the hospital. Hotel-type accommodations are where a patient stays 

overnight in a treatment facility but does not receive medical care. 

This situation can arise when a patient is being treated for a condition 

which is only compensated on an out-patient basis, but is unable to 

commute daily to the hospital.

4) Guarantee chronically ill patients home care, reducing the need for 

hospitalization services.

5) Concentrating hospitalization for needy patients with mental ill-

nesses, reducing the number of beds and developing treatment in 

day care centers. Within the context of these activities it is planned to 

guarantee the equal opportunity for every resident of Latvia to receive 

the necessary mental health care, while increasing the role of the ge-

neral practictioner and giving patients with mental health problems 

the opportunity to receive care as close to home as possible and to 

integrate them into society.

To implement the previous undertakings, the following activities took 

place in accordance with information presented in the Cabinet of 

Ministers meeting of February 9, 2010:

1) On September 8, 2009, the Cabinet of Ministers approved changes 

to Cabinet of Minister’s Regulation No. 1046 of December 19, 2006, 

“The Procedures of Health Care Organization and Financing” in which 

hospitalization costs were defined.

2) The Health Payments Center signed contracts with treatment centers 

which specified that needy persons’ mental health care in the hospital 

will be financed from funds earmarked for the Social Safety Net Strategy.

3) In December 2009, there was a meeting which was attended by 

psychiatric hospital leaders and representatives. Health Ministry rep-

resentatives explained the possibility for patients (needy) to receive 

treatment in the framework of the Social Safety Net Strategy.

From October 1 to December 31, health care in day care centers was 

financed from the Social Safety Net Strategy for 21 patients, which cost 

the state budget 3,013 lats. The program utilized 0.5% of the 540,000 

lats budgeted. It is planned that the program will continue in 2010 

and 2011 with financing of 2,050,000 and 2,100,000 lats respectively.

We want to remind you that mentally ill patients, when receiving psy-

chiatric treatment, are exempt from patient payments. When receiv-

ing other necessary treatment, psychiatric patients can take advan-

tage of the easements of the Social Safety Net Strategy.

RC “ZELDA” Events
A new staff researcher Georgiana Gheorghe (Romania) has 

joined RC “ZELDA”

Resource Centre “ZELDA” was one of the region’s human rights and 

advocacy organizations where recent graduates of Masters and LL.M. 

programs in the social sciences, law, and humanities in the frame-

work of the Internship Initiative of the Open Society Institute, Human 

Rights and Governance Grants Program could apply for internship. 

Since January 2010 Georgiana Gheorghe (Romania) has started 

her internship at RC “ZELDA”. Georgiana graduated from Bucharest 

University, Faculty of Political Science in 2006. She has been work-

ing for the Romanian Helsinki Committee (APADOR-CH) until August 

2008, dealing mainly with issues related to transparency of adminis-

tration, freedom of religion and rights of people deprived of liberty. 

In June 2009 she completed an M.A in International Human Rights 

Law, at the Legal Studies Department of Central European Univer-

sity. Georgiana’s main areas of research are related to legal capacity, 

peer-advocacy and the right to live in the community of people with 

mental disabilities in the light of the UN Convention on the Rights of 

Persons with Disabilities.
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Anete Erdmane’s Masters Thesis will be published

Vienna Online Journal on International Constitutional Law — http://

www.internationalconstitutionallaw.net through a selection process 

has chosen to publish Anete Erdmane’s Masters Thesis, Liberty behind 

closed doors...? Involuntary placement and medical treatment in psychi-

atric institutions from the human rights perspective.

“ZELDA” has moved to new premises

Because of an expansion in our work, since January 2010, “ZELDA” has 

been moved to larger premises. Our new address is Marupes Street 

4—31, our phone/fax stays the same: +371 67442828. We kindly re-

mind that “ZELDA” continues to provide free legal consultations on is-

sues concerning rights of people with mental disabilities. Clients have 

to apply for appointment prior to their visit.

“ZELDA” has been admitted to the Welfare Ministry’s National 

Board for Disability Affairs

In October 2009, by a Cabinet of Minister’s resolution, the Welfare 

Ministry’s National Board for Disability Affairs was expanded and a 

“ZELDA” representative was added to the Board. The Board is a con-

sultative institution whose task is the creation and implementation of 

a integration policy concerning people with disability.

“ZELDA” has been admitted to the European Union’s Funda-

mental Rights Agency’s NGO platform

At the beginning of this year the European Fundamental Rights 

Agency admitted “ZELDA” to their NGO platform, where NGOs have 

the opportunity to participate in the creation of fundamental rights’ 

policy on the EU level.

The Constitutional Court has initiated a case about the Civil 

Law’s Article 365 and 364’s compliance with Article 96 of the 

Constitution (Satversme)

On April 28, 2010, the Constitutional Court declared admissible 

“ZELDA’s” client J.’s petition about the Civil Law’s Article 365 and 364 

compliance with Article 96 of the Constitution. The petitioner, who be-

cause of intellectual disability has been incapacitated for several years, 

states that the complete deprivation of capacity without considering 

alternatives and without foreseeing periodic reviews of capacity vio-

lates J.’s right to the protection of private life. This right is protected in 

Latvia by Article 96 of the Constitution, as well as Article 8 of the Euro-

pean Convention for the Protection of Human Rights and Fundamental 

Freedoms, the first part of Article 17 of the UN International Covenant 

on Civil and Political Rights and Article 12 of the UN Convention on 

the Rights of Persons with Disabilities. The Constitutional Court has re-

quested that the Parliament respond with information about the actual 

circumstances and legal basis for J.’s case by June 28, 2010. The actual 

preparation for the case must be completed by September 28, 2010.

Informed Consent
Rinalds Muciņš, RC “ZELDA” researcher

The European Union’s Charter of Fundamental Rights, Article 3,9 de-

clares the right for the integrity of a person, providing that everyone 

has the right to respect for his or her physical integrity. It notes that 

in the fields of medicine and biology, the free and informed consent 

of the person concerned must be respected in particular and in ac-

cordance with procedures laid down by law. The Council of Europe’s 

Convention on Human Rights and Biomedicine,10 Article 5 says “any 

interaction in health field may only be carried out after the person has 

given free and informed consent to it. ”This informed and free consent 

can take place if the individual knows all of the information necessary 

to make a decision. Therefore, the consent is called informed consent. 

First, the patient receives information from the doctor. Then the infor-

mation is evaluated, and only then does the patient approve or disap-

prove the procedures. Informed consent is not just written consent 

for medical treatment. Informed consent includes communication 

between the patient and doctor, which results in the patient’s consent 

9 Declared December 7, 2000. The text adapted for the Treaty of Lisbon is available at: http://eur-lex.
europa.eu/lv/treaties/dat/32007X1214/htm/C2007303LV.01000101.htm [last accessed on 02.03.2010]

10  Confirmed by Saeimas’ law of December 10, 2009 “About the Convention for the Protection 
of Human Rights and Dignity of the Human Being with regard to the Application of Biology and 
Medicine  — The Convention on Human Rights and Biomedicine”, http://www.likumi.lv/doc.
php?id=202995&from=off [last accessed on 02.03.2010]

for the prescribed treatment. The patient can receive information from 

medical professionals other than his treating physician, as well as from 

other available sources, such as books, the Internet, etc.

Informed consent is a process where a fully informed patient partici-

pates in making decisions regarding their health. This is based on the 

patient’s legal and ethical rights to determine what happens with his/

her body, and the physician’s ethical responsibility to involve the pa-

tient in decision making.11 Informed consent is based on fundamental 

human rights and freedoms which a person has from birth. A person 

has the right to decide all questions that relate to their life. Similarly 

to how a person can decide about their education, job, residence and 

lifestyle, they also have the right to decide about their health.

Since March 1, 2010, when the Patient’s Rights law came into effect, 

the term ‘informed consent’ has entered into Latvian legislation. The 

Patient’s Rights law states that ‘informed consent’ is the patient’s con-

sent to treatment, which they give orally, in writing or with such actions 

that unmistakably signal consent. The patient give this consent freely 

11 Ethics in Medicine, University of Washington School of Medicine, http://depts.washington.edu/
bioethx/topics/consent.html [last accessed on 02.03.2010]
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based on the physician’s timely information on the goals, risks and con-

sequences of the treatment, as well as on the procedures to be used.

Therefore, treatment in Latvia is allowed only if the patient has given in-

formed consent. The patient has the right to ask questions and receive 

answers before giving informed consent. Informed consent is given in 

writing if it is requested by the patient or the treating physician. If in-

formed consent is given in writing, the patient indicates their consent 

with their signature, also noting the date and time. Written consent is 

included in their medical documents.

Informed consent applies to both physically and mentally ill patients. 

The fact that a person has mental health disorders cannot be the reason 

to take away their human and patient’s rights in deciding about their 

health. Every situation must be assessed individually, taking into ac-

count the circumstances and the patient’s ability to understand the 

information and the risks. This assessment must be made both with pa-

tients who are in shock from a physical illness, and with a patient who 

is confused because of mental health disorders. For example, a patient 

who is being admitted to the hospital cannot be given treatment which 

they do not consent to, except emergency aid.

Emergency aid situations are governed by the Medical Treatment law12, 

but the order in which to act is by the Patient’s Rights law. If a patient, be-

cause of his/her medical condition or their age, is incapable of making a 

decision about his/her treatment, the right to make a decision to consent 

to treatment in general, or a procedure in particular, or refuse treatment 

or a procedure, falls to the spouse. If there is no spouse, then it falls to an 

adult and capable relative in the following order: the patient’s children, 

parents, siblings, grandparents, grandchildren. If the patient’s relatives, 

with equal rights to make a decision in their place, cannot agree or re fuse 

to make a decision, then the decision about the treatment that would be 

most beneficial to the patient’s health is made by a physician’s council. 

Situations where a delay could endanger a patient’s life and would be 

impossible to get the patient’s or his representative’s consent, the medi-

cal personnel will perform emergency procedures that are within their 

competence - examination and treatment, including surgery and other 

invasive procedures. In these situations the examination and treatment 

is approved and a decision is made by a physician’s council, unless it is a 

situation where first or emergency aid is being administered.13

Thereby, treatment without the patient’s consent is allowed only in 

emergency situations, taking into consideration the patient’s interests 

as much as possible. In all other cases there must be patient-doctor 

communication and, to reach informed consent, the following infor-

mation must be discussed:

1) the patient’s diagnosis (if known),

12 The Medical Treatment law defines emergency assistence as assistence to victims (ill persons) in a 
critical state of danger to life or health, provided by the persons specially trained for such cases with 
relevant qualifications in medicine who in accordance with such qualifications have legal liability for 
their actions or omissions and the consequences of such actions or omissions (Section 1, Part 10).

13 Patient’s Rights law, Article 7, part 1,3,5 and 8

2) the essence of the prescribed treatment and its goals,

3) the prescribed treatment’s risks and benefits,

4) alternative treatments (independent of their cost and whether they 

are covered by state financing or insurance),

5) alternative treatment’s risks and benefits,

6) the risks and benefits without treatment.14

In Latvia, the patient’s right to such communication is stated in the second 

part of Article 4 of the Patient’s Rights law, which says that a patient has 

the right to receive information from their treating physician about the 

status of their health, including the diagnosis of the illness, treatment, ex-

amination and rehabilitation plan, the prognosis and effects, as well as 

the functional limitations caused by the illness and prevention possibili-

ties. They also have the right to information about the results of exami-

nations and surgeries or other invasive procedures, and any un fore seen 

results and their reasons. The patient must have the right to ask questions 

if he does not understand something or wants more details.

It must be noted that declining treatment is not always harmful for the 

patient, and the decision to offer treatment is not always in the patient’s 

interest. The patient’s decision to decline hospitalization in favor of out-

patient care may be more suitable for the patient’s interests. At the same 

time, there may be occasions when the decision to prescribe treatment 

may be connected to the doctor’s or medical facility’s economic inter-

ests - to ensure patient numbers, receive payment and others.

Informed consent for persons with incapacity

Psychiatry is unique in that some patients cannot be evaluated just 

on their actual ability to make a decision about their treatment, when 

their rights would be the same as everyone else. Their judicial status 

must also be taken into account - the patient’s capacity may be lim-

ited by a court order. Latvia’s lawmaking with respect to these people 

is outdated and does not acknowledge that a person may have the 

capacity to make at least some of the decisions about his/her private 

life. The Civil Law’s Article 358 says that the mentally ill who lack all or 

a large part of their mental capacity shall be acknowledged as lacking 

capacity to act and as legally incapable to represent themselves, ad-

minister their property and to deal with it, therefore they are assigned a 

guardian. Thereby the Civil Law does not evaluate the person’s capaci-

ty in regards to treatment, or some other life situation, and denies him/

her the opportunity to represent him/herself in all of life’s situations.

The Medical Treatment Law’s Article 70 prescribes that people who 

are legally considered incapacitated receive psychiatric treatment 

upon written request of the guardian or with their consent, except on 

occasions when psychiatric treatment is given without the patient’s 

consent. In the latter situation the guardian’s consent is also not re-

quired, although the patient’s and guardian’s point of view should be 

taken into account as much as possible. This is also required by the 

14 From American Medical Association recommendations http://www.ama-assn.org/ama/pub/phy-
sician-resources/legal-topics/patient-physician-relationship-topics/informed-consent.shtml [last 
accessed on 02.03.2010]
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second part of Article 7 of the Patient’s Rights law - when making a 

decision about accepting or declining treatment, the patient’s guard-

ian takes into account the patient’s previously expressed feelings 

about treatment. The question may arise whether this applies to the 

patient’s status before being judged incapacitated, which may have 

occurred many years ago, or their situation before the illness wors-

ened, when the patient was capable of understanding their situation 

and deciding about treatment, when the patient had capacity.

The Council of Europe’s Recommendation concerning human rights 

and dignity of persons with mental disorders15 recommends that states 

develop the laws so that they foresee that people being treated are 

consulted as much as possible about the treatment, and that their opin-

ions are taken into account as much as possible. Treatment can only 

take place with the patient’s consent if he/she is capable of giving it, 

if not, then it can take place only with the legally appointed person’s 

consent (Article 12, part 2).

The Latvian Saeima’s ratified Convention on Human Rights and Bio-

medicine has similar regulations: “Where according to law an adult 

does not have capacity to consent to an intervention because of a 

mental disability or disease or for similar reasons, the intervention may 

only be carried out with the authorisation of his or her representative 

or an authority of a person or body provided for by law. The patient 

should participate in the consent-giving process as much as possible.

Unfortunately, the new Patient’s Rights law does not directly improve 

an incapacitated person’s rights in medicine. But it does regulate an-

other group, which by law has limited capacity - children. In regard to 

their legal status - capacity - an incapacitated adult in Latvia can be 

compared to the group mentioned in the first part of Article 13 of the 

Patient’s Right’s law — underage children (14 and under). Treatment is 

allowed if his/her legal representative is informed and gives consent. 

An underage patient has the right to be heard, and depending on his/

her age and maturity, to participate in decision making on treatment. 

But a minor’s rights change when they turn 14. Even though this per-

son is still a child and his/her capacity is limited, treatment is only al-

lowed with a minor’s consent.

How do we deal with adult incapacitated patients? When talking 

about medical procedures, can they always be compared with chil-

dren under age of 14 or those, who are older than 14? The law does 

not give a direct answer, but using the analogy16 with involving chil-

dren in decision-making and evaluating the Council of Europe’s rec-

ommendation we can consider that an incapacitated mentally ill per-

son has the right to informed consent. This right is both for physical 

15 Council of Europe, Recommendation Rec(2004)10 of the Committee of Ministers to member sta-
tes Concerning the protection of the human rights and dignity of persons with mental disorder, 
https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=DBDCF2&BackColorIntranet=FDC
864&BackColorLogged=FDC864 [last accessed on 02.03.2010]

16 Analogies are necessary if the law does not regulate certain life situations. In this event a judicial 
standard is used that does not directly apply to the situation but its regulation is similar and can be 
applied to solve the problem.

and mental health problems, but giving this right we must evaluate 

the person’s present ability to make a decision, i.e. his/her actual ca-

pacity. In any case, the person should be completely involved in deci-

sion-making, informed about all procedures, his/her opinion must be 

listened to and, if the person is incapable of making a decision, then 

it should be made by the guardian, the physician’s council or Custody 

court, as is regulated by the Patient’s Right’s Law in regards to minors.

Hospitalization and treatment without a patient’s consent

The second part of the Medical Treatment law’s Article 67 says that a 

patient can be hospitalized in a psychiatric institution with their written 

consent based on recognized psychiatric disorders and a psychiatrist’s 

justified decision about the necessity of psychiatric examination, treat-

ment and rehabilitation in a psychiatric facility. The patient’s consent 

to hospitalization is added to his/her medical records. Taking into con-

sideration the requirements of the Patient’s Rights law, the consent to 

hospitalization can only be informed consent. The patients must have 

their situation and the necessity for such treatment explained. Consent 

to hospitalization is not the same as consent to treatment. At the time 

of hospitalization all the information about the illness does not need to 

be known, and the patient has the right to refuse treatment before it be-

gins, to be informed of the method of treatment, but not the treatment 

as a whole, or to refuse treatment once it begins (Patient’s Rights law 

Article 6, part 4). If the patient is denied these rights, treatment cannot 

be considered voluntary.

What should be done if a patient needs treatment in a psychiatric institu-

tion without his/her consent, according to Article 68 of the Medical Treat-

ment law? This hospitalization occurs most often when emergency care 

is administered and informed consent is not received from the patient. 

In some cases the patient refuses or is not capable of consenting to hos-

pitalization and treatment, in others the law allows medical personnel to 

take emergency measures because delays could endanger the patient’s 

life, and it is not possible to get the patient’s or their representative’s 

consent (Patient’s Rights law Article 7, part 8). However the emergency 

measures are not treatment as a whole and, after some time, this state 

ends and the patient may start to regain the ability to make decisions.

Article 68, Part 7 of the Medical Treatment law foresees that when a 

physician’s council decides that a patient will be notified that they will 

receive psychiatric treatment without consent, the patient’s opinion 

should be taken into account as much as possible. The patient could 

form an opinion if he/she has information about the treatment and 

if he/she is capable of expressing his/her opinion because of his/her 

state of health. If not, then the opinion of patient’s relatives or legal rep-

resentatives should be requested. But in the case of forced treatment, 

the legal consequences are limited — the final decision is made by the 

physician’s council and the court, not by the patient or their guardian.

But the Medical Treatment law’s Article 68, part 20 says that a patient 

who is placed in a psychiatric institution has all the rights foreseen in 
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the law, except the rights which are limited due to treatment in a psy-

chiatric institution without the patient’s consent. The only thing the 

patient cannot do is to stop the treatment, because that is the reason 

why he is being treated involuntary. But patient’s rights should only be 

limited as much as is necessary for the patient’s own good, i.e., human 

rights should only be limited as much as is necessary to achieve the 

goal. “International human rights experience acknowledges that if hu-

man rights must be limited, this should be done in the least amount 

and individual circumstances should be taken taken into account.”17 

This means that a person maintains his/her other human rights, for 

example the right to receive medical treat ment based on the health 

status, the right to a polite attitude, qualitative and qualified treatment, 

the right to choose the method of treatment, if these rights do not 

contradict with the involuntary treatment. However, patient should 

have the possibility to choose the way how treatment is provided. Of 

course, this is only possible if the patient is capable of making a deci-

sion. The patient must also be informed and should have the reasons 

for the necessity of psychiatric treatment explained to him. The patient 

also has the right to receive information about his/her rights and re-

sponsibilities, including a patient’s right to informed consent.

Every person has the right to privacy, including the right to decide 

about his/her health, and society should promote the implementa-

tion of these rights. The role of informed consent is to maximize the 

involvement of the patient in making decisions about their health. 

This involvement has many positive aspects: it involves the patient 

in decision-making, which creates joint responsibility for outcomes 

and improves the patient’s participation in regaining their health and 

achieving faster recovery. Although the current laws often do not give 

clear answers to all questions, it is not possible to foresee all situations 

in the law. Therefore it is especially important to stay humane and to 

remember fundamental right’s principles when making decisions. A 

person is born free and has the right to enjoy that freedom in all its 

manifestations. A person’s freedom should only be limited if it is in his/

her own interest, and one’s treatment in this situation should be the 

same as the way we would like to be treated ourselves.

Applying Article 68 of the Medical Treatment Law in the Context 
of Case Law of the European Court of Human Rights18

Anete Erdmane, RC “ZELDA” staff lawyer

On 1 March 2007, amendments to the Medical Treatment law were 

adopted which substantially changed the procedure for involuntary 

admission. As of 29 March 2007 (the moment when the amendments 

entered into force), the final decision about a person’s admission of up 

to two months is made by a judge in a closed proceeding in a psychiat-

ric institution within 72 hours after receiving the decision of the Council 

of Doctors, and not only by the Council of Doctors, as was previously.19

To evaluate how effectively the adopted Medical Treatment law’s 

amendments function in practice, RC “ZELDA” conducted monitoring 

from May to October 2009, and was asking the opinions from psychi-

atric hospitals, the courts, the Ombudsman’s Office and the Health In-

spectorate. The institutions mentioned were given a number of ques-

tions asking their views of the amendments, problems that they had 

encountered during the process, the need for further amendments to 

be made, as well as on the number of persons admitted in the period 

since the amendments have been in force.

17 Guaranteeing Human Rights and Safety in Society - Current Events from the Perspective of the 
Ombudsman’s Office. Lecture of Gundega Bruneniece, Head of Ombudsman’s office Citizens and 
Political Rights Division at the annual Ombudsman’s Conference in Riga December 10, 2008; http://
www.tiesibsargs.lv/lat/publikacijas/runas/?doc=423 [last accessed on 02.03.2010]

18 This article is based on the RC “ZELDA” study “Report on the Implementation of the World Mental 
Health Organization’s Mental Health Declaration and Action Plan in Latvia” chapter about the prob-
lems with implementing changes to Article 68 of the Medical Treatment law (pgs. 49—52) The study 
is available on RC “ZELDA” web site: http://www.zelda.org.lv/?cat=78&lang=enc.

19 08.11.2009, Amendments to Medical Treatment law, available only in Latvian at http://www.liku-
mi.lv/doc.php?mode=DOC&id=166885 [last accessed on 09.11.2009].

Taking into account that the results of the study can be reviewed 

in the RC “ZELDA” published “Report on the Implementation of the 

World Mental Health Organization’s Mental Health Declaration and 

Action Plan in Latvia”, this article will not repeat the in-depth analysis 

of the data gained in the study, but will reflect on the main problems 

in light of the ECtHR’s jurisprudence.

Why does a Council of Doctors decision have to be reviewed 

by the court?

Analyzing the opinion of courts and psychiatric institutions, it can be 

concluded that often there is doubt about the necessity of going to 

court every time a person is involuntary admitted in psychiatric institu-

tion. In regards to this, there have been different viewpoints expressed 

by judges and psychiatric facility representatives. For example, some 

hospitals say that “experience shows that in accordance with the Medi-

cal Treatment law, not all cases of emergency hospitalization need to 

be legally drawn up.” Consent is only asked for when he or she is ca-

pable of giving it (usually this happens within 1-2 weeks). If it is not 

possible to make adequate contact with the patient and establish 

signs of rational will, then the hospitalization does not need to be le-

gally approved. In the same vein, several courts are of the opinion that 

“the decision about a patient’s hospitalization should be made by the 

council of doctors, but to observe a patient’s rights, the law can foresee 

the possibility to appeal the council of doctor’s decision in court if the 

patient so desires.” Several courts also do not think that repeated court 
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approval of the council of doctor’s opinions is necessary for seriously ill 

patients that have had lasting mental disorders, mental disorders from 

childhood or are they are incurable.

Turning to the question of why it was necessary to include court ap-

proval for a patient’s involuntary admission in a psychiatric institution 

in the amendments to Article 68 of the Medical Treatment law, we 

first must look at what patient’s rights are limited when such hospi-

talization is designated. The European Convention on Human Rights 

and Fundamental Freedom’s (which is also binding in Latvia) Article 

5 guarantees every person the right to liberty. The paragraph says 

“Everyone has the right to liberty and security of person. No one shall 

be deprived of his liberty, save in the following cases (part a to f of 

Article 5) and in accordance with the procedure prescribed by law.”

From Article 5 of the Convention it follows that, even though every 

person has the right to liberty, this right is not absolute, and in certain 

situations can be limited. To limit a person’s liberty without violating 

their human rights, several criteria must be met. Firstly, the limitation 

must be noted in Article 5 of the Convention, and secondly, it must 

be prescribed by national laws. With regard to a person who is invol-

untary hospitalized in a psychiatric institution, Article 5, part 1 para-

graph (e) applies, which permits: “the lawful detention of persons for 

the prevention of the spreading of infectious diseases, of persons of 

unsound mind, alcoholics or drug addicts or vagrants.”

From the aforementioned it can be concluded that a person’s hospi-

talization in a psychiatric institution is a limitation of his/her right to 

liberty. For every case of limitation of liberty mentioned in the first 

part of the Convention there applies the guarantees mentioned in 

the second, fourth and fifth part:

2) Everyone who is arrested shall be informed promptly, in a language 

which he understands, of the reasons for his arrest and of any charge 

against him.

4) Everyone who is deprived of his liberty by arrest or detention shall 

be entitled to take proceedings by which the lawfulness of his deten-

tion shall be decided speedily by a court and his release ordered, if the 

detention is not lawful.

5) Everyone who has been the victim of arrest or detention in contra-

vention of the provisions of this article shall have an enforceable right 

to compensation.

As can be seen in part 4 of Article 5, a person who has a limited right 

to liberty must be guaranteed the right to turn to a court, which can 

decide the legality of his/her detention. The ECtHR in many cases has 

stated that the cornerstone guarantee of Article 5 (4) is that “a detainee 

must have the right to actively seek judicial review of his detention.20” 

Access to a judge should not depend on the good will of the detain-

ing authority; a patient must have the right to seek judicial review on 

20 The ECtHR judgment of 24 March 2004 in the case of Rakevich v. Russia No. 58973/00 par. 43

his or her own motion.21 Such guarantee of review is not an appeal, 

but an examination of the procedural and substantive conditions, 

which are essential for the lawfulness of the deprivation of liberty and 

constitutes an important safeguard against arbitrary decisions.22 These 

guarantees apply not only to those patients who actively resist their 

hospitalization in a psychiatric institution, but also to those who are 

unable to voice their opinion, and even to those who do not protest 

their hospitalization. All those patients who have not clearly expressed 

their consent to hospitalization in a psychiatric hospital must be con-

sidered as detained without their consent. And, accordingly, they 

must be provided with the rights stated in Article 5 of the Convention 

which requires the review of a Council of Doctors decision in court.23

Next to the right of access to a court, Article 5 (4) also requires frequent 

review of the case, since: “a detention which as such is lawful and non-

arbitrary might become arbitrary after a certain period of time without 

proper justification.”24 It is particularly crucial in respect to persons with 

“unsound mind” due to the common sense point that a mental disor-

der can be a changing condition.25 The Court has not stated how fre-

quently patients must be able to exercise the right to periodical review. 

Examples from the ECtHR case law show that the Court might decide 

differently on similar time periods in different case conditions. It can be 

explained with the position that not only time concerns matter, but also 

other circumstances, such as “the diligence of the national authorities 

and any delays brought about by the conduct of the detained person.26”

It must be noted that these delays should be linked to a detained 

person’s judicial or other actions which would delay the case, but not 

to the detained person’s behaviour which is related to his/her men-

tal disorder. The ECtHR has often reviewed cases which are related to 

a periodic review of the detained person’s status. An example is the 

case of Herzcegalfy v. Austria, where the first two reviews took place 

after 15 months and two years. The ECtHR did not agree that such 

time periods constituted a reasonable time period for review.27

Evaluating the aforementioned, one can conclude that the main goal 

of the amendments to Article 68 of the Medical Treatment law were 

made to ensure that Latvia’s laws comply with international human 

rights standards. By including in the law the regular review of council 

of doctor’s decisions in court, the person’s right to the review of their 

detention’s legality in court is guaranteed, which is required by Arti-

21 See, for example ECtHr judgment in the case of Gorshkov v. Ukraine, Application No. 67531/01, 8 
February 2006, or Rakevich v. Russia opcit. Par. 44.

22 Chahal v. UK, ECtHR Application no. 22414/93, judgment 15 November 1996 par. 127.

23 See ECtHR judgment of 5 January 2005 in the case of H.L. v. UK, No. 45508/99

24 Nowak, M., U.N. Covenant on Civil and Political Rights. CCPR Commentary (2 Nowak, M., U.N. Covenant on Civil and Political Rights. CCPR Commentary (2nd revised edn N.P. 
Engel Publisher, Kehl, Germany 2005) p. 226.

25 Winterwerp v. the Netherlands, op. cit., para. 55.

26 E. v. Norway, ECtHR, Application no.11701/85, judgment 29 August 1990, para. 64.

27 ECtHR judgment, 24 September 1992 in the case of Herzcegalfy v. Austria No. 10553/83 par. 75-78
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cle 5 of the Convention, as well as other international human rights 

documents.

Article 5 of the Convention does not foresee any exceptions for persons 

with long-term illness or those whose health status does not allow them 

to make adequate decisions with regard to their treatment. In these cases 

the court has an especially important role in the protection of a person’s 

human rights, because of the person’s inability to define and protect their 

rights. This protection is also necessary in cases of long-term treatment 

because, as was already mentioned, the limitations on a person’s liberty 

could become unlawful if this status is not periodically reviewed. If the 

aforementioned guarantees are not provided, the person’s right to liberty 

is violated and, in accordance with Article 5 of the Convention, a person 

who is detained against the conditions of Article 5 is guaranteed the right 

to compensation. Taking into account the current difficult financial situa-

tion in the country, those people implementing the amendments to Ar-

ticle 68 of the Medical Treatment law should carefully consider whether 

involuntary psychiatric care is being implemented in accordance with 

Article 5 of the Convention.

Guaranteeing a Court Process that corresponds  

to Human Rights

The answers given by institutions reflected not only questions about 

the necessity of the court process. Several problems, as well as confu-

sion, are connected to the actual course of the process. In this article 

we will draw attention to two of the identified problems: the patient’s 

participation (role) in the process and the State-appointed attorneys’ 

passivity during the court process.

Judges in response letters repeatedly indicated the communication 

difficulties between patients and judges. Certain judges indicated 

that they lack the special knowledge of questioning the patient and 

listening to him, as well they lack an understanding of the issues 

which can stimulate aggression of the patient. The same problem was 

acknowledged also by doctors, who indicated that “the court usually 

asks the patient questions on their opinion on the necessity of treat-

ment, but such questions can make the patient upset and can esca-

late their illness.” The Ombudsman mentioned complaints received 

from patients and recognized that, during court hearings, judges are 

reluctant to question the patient, and that for the greatest part only 

medical experts and invited representatives or counsel are addressed 

during the process. Overall, the doctors indicated that “courts have an 

insufficient understanding of the patients’ mental health condition.”

In turn, with regard to the State-appointed attorneys’ passivity during 

the court process, the Ombudsman indicated that people often turn 

to the Ombudsman’s office with this kind of complaint. Evaluating 

these complaints, the Ombudsman has ascertained that “the patient’s 

defender often fulfills his obligation formally, leaving the decision-

making to the judge’s expertise.”28

28 The opinion offered by the Ombudsman of Latvia, 05.06.2009, No. 1-5/153, Available, RC “ZELDA”

In our previous analysis as to why the council of doctor’s decision needs 

to be reviewed by the court, it was concluded that these guarantees 

stem from Article 5 of the Convention, which protects a person’s right 

to freedom. As mentioned, providing access to the court is a crucial 

step towards ensuring the safeguard against lawful detention, but it 

would not be enough in respect of Article 5 (4). It also includes pro-

cedural guarantees that must be secured during court proceedings.

What are the guarantees of the judicial process that stem from Article 5 

of the Convention? The ECtHR has stated that “the judicial proceedings 

referred to in Article 5 (4) need not, it is true, always be attended by the 

same guarantees as those required under Article 6 (1) for civil or criminal 

litigation.”29 At the same time, the right of access to a court gives to the 

individual concerned “guarantees appropriate to the kind of depriva-

tion of liberty in question.30” In Winterwerp case the ECtHR particularly 

emphasised that “mental illness may entail restricting or modifying the 

manner of exercise of such a right, but it cannot justify impairing the very 

essence of the right.31” Thus at least the absolute minimum guarantees 

for a judicial procedure should be provided, which in Winterwerp the 

Court defined as the right of the individual to present his own case, to 

be heard by a judge and to challenge the medical and social evidence.32

Article 5 (4) of the Convention points out special requirements on the 

quality of work by the person’s State appointed representative. First, 

they definitely must participate in the court process and represent 

the person’s interests. Second, the defense must be effective and not 

just formal. In the ECtHR’s judgment in the case of M. Pereira v. Por-

tugal, the Court ascertained a violation of Article 5 (4), based on the 

person’s State-appointed representative’s passivity. The Court stated 

that, even though the State-appointed attorney was on the case from 

the very beginning, he in fact had no significance in the case.33 In 

the Court’s opinion the state had to ensure an effective defense, even 

though M. Pereira had studied law and worked as a lawyer.

Therefore, it can be concluded that Article 5 of the Convention de-

mands the person’s active and effective participation in the court 

process which relates to the limitation of his freedom. It cannot be 

denied that specific mental disorders can complicate the court hear-

ing’s process in regards to generally accepted human rights princi-

ples. These circumstances, as previously mentioned, have also been 

acknowledged by the ECtHR. However, we must take into considera-

tion the Court’s instruction that at least the most minimal of guaran-

tees must be ensured. Therefore, we can debate the most effective 

way to provide these guarantees, but it is not permissible to deny the 

person the right to participate in the court hearing, to be heard by 

29 A. and Others v. UK, ECtHR, Application no. 3455/05, judgment 19 February 2009, para. 203.

30 Ibidem.

31 Winterwerp v. the Netherlands, op. cit., para. 60.

32 Ibidem.

33 ECtHR judgment of 26 May 2002, in the case of M. Pereira v. Portugal par. 54-63
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European Court’s of Human Rights Judgment in  
Salontaji-Drobnjak v. Serbia34

Court brought a case and ordered a court psychiatric examination, 

noting that “taking into account that the applicant is involved in so 

many court cases, and that these cases are rapidly increasing, it is in the 

court’s interest to evaluate the applicant’s ability to make decisions.”36

In 2003, the applicant’s employer filed for bankruptcy and the appli-

cant lost his job.

The applicant repeatedly refused to undergo the court’s psychiatric ex-

amination and appealed the court’s decision. Finally, on December 7, 

2003, he agreed to undergo the examination with an agreement that 

the judge also participate in the exam. On December 24, 2004, the Novi 

Sad Psychiatric Institute concluded that the applicant suffered from 

paranoia of litigation and recommended that his capacity be limited. 

Among other things, the court pointed out the innumerable court 

cases which the applicant had filed, the complaints he had filed, the 

criminal case filed against him in 1996, the threats he made to court 

personnel in 2004, as well as the debts the applicant had incurred as a 

result of court costs.

On February 22, 2005, a court hearing took place in which the ap-

plicant did not participate in because he was incarcerated as a re-

sult of another criminal case. The applicant’s chosen representative 

S.N. arrived for the court session, but was refused entry to the court 

chambers. Instead, the applicant was represented by M.G., the So-

cial Care center’s attorney, who was appointed to represent the ap-

plicant. The court documents show that the applicant had never 

met M.G. and was not informed that M.G. was representing him. On 

the same day the court decided that the applicant’s legal capacity 

should be partially limited. The court based their decision on the 

Novi Sad Psychiatric Institute’s conclusion, as well as referred to the 

expert’s conclusion from 1996. Finally, the court pointed out that it 

was not necessary to hear out the applicant, because taking into ac-

count the psychiatric proof, it would not be useful as defined by the 

Non-contentious Proceedings act’s Article 36, part 2. The case mate-

rials do not show that M.G. contested the decision, or the Novi Sad 

Psychiatric Institute’s conclusions.

36 European Human Rights Court judgment of October 13, 2009 in Salontaji-Drobnjak v. Serbia, No. 
36500/05, Article 21

Anete Erdmane, RC “ZELDA” staff lawyer

On October 13, 2009 the European Court of Human Rights delivered 

a decision in the case of Salontaji-Drobnjak v. Serbia. Even though the 

Court did not classify the decision as one of the primary case law il-

lustration, which could significantly change or supplement ECT juris-

diction, the decision is worth taking into consideration because the 

problems reflected in the case are often present in Latvia. Among the 

problems mentioned is the passivity of state-appointed attorneys in 

court cases involving issues of incapacity, not inviting the persons to 

court hearing with the excuse that it would not be “meaningful,” as 

well as the unfounded limitation of a person’s legal capacity with no 

provision to periodically review of such limitations.

A Summary of the Case’s Circumstances

Limiting legal capacity

Since 1973, the applicant had filed approximately 200 petitions to 

the Municipal Court against his employer, company management as 

well as several individuals and government officials accusing them of 

various violations, offences as well as illegal actions. He also filed vari-

ous complaints with the criminal court with the same substantiation.

In 1996, following an attack on his employer, medical experts judged 

the applicant mentally ill (paranoid schizophrenia), and fearing that 

he would repeat the attack, they prescribed forced hospitalization in 

a psychiatric institution. In November 1996 a second medical expert 

commission judged him to be emotionally unstable, a borderline 

type, but that he was not aggressively threatening, and stated that 

hospitalization was not necessary.

In March 2002, at the request of the Novi Sad Regional Court and the 

Serbian Supreme Court, which had received many petitions from the 

individual, the Vrba Municipal Court suggested that the local Social 

Care center35 officially request the beginning of the case to limit the le-

gal capacity of the individual. On March 18, 2002, the Social Care center 

agreed to the suggestion by the Vrba Municipal Court. The Municipal 

34  Complete text of the judgment in English is available in the data base of the case law of the 
European Court of Human Rights (HUDOC).

35 In this context ‘Social Care center’ can be compared to the Custody Court in Latvia

the judge, as well as participate in discussions about the evidence (es-

pecially medical) that the court hearing will review. Any arguments 

that the judge’s and the doctor’s inability to cooperate will deny the 

person these rights will not be sufficient to justify the limitation of the 

person’s rights, and will be considered a violation of the person’s right 

to freedom.

dokuments eng val 2010 01.indd   12 2010.05.26.   1:06:55



NEWSLETTER ZELDA    2010/5 13 

On March 24, 2005 the applicant filed an appeal saying the court 

process was unlawful. The appeals were denied by the Regional Court 

and the Supreme Court (February 28, 2006).

Attempts to regain legal capacity

On June 7, 2005 the applicant filed a petition with the Vrba Municipal 

Court asking that full legal capacity status be restored. But a court em-

ployee refused to accept it, referring to an internal resolution which was 

implemented by the Court’s deputy director, which forbids accepting 

any petitions from the applicant until he is appointed a guardian.

On June 13, 2005 the Social Care center appointed a guardian for the 

applicant — his son, I.S. The Social Care center specified that for the 

guardian to perform any of the “limited activities” for the benefit of his 

ward, he must have approval from the Social Care center.

On March 30, 2006 the applicant turned to the Social Care center ask-

ing that full legal capacity be restored. On April 20, 2006 the center 

rejected his request, pointing out that the applicant has limited ca-

pacity and therefore he does not have the right to file any requests.

Both the applicant and his representative made repeated requests to the 

Court and the Social Care center, but all of their petitions were denied.

Legal reasoning

Alleged violations of the Convention’s Article 6, part 1

Violation of the right to a fair hearing

The applicant pointed out that the court proceedings dealing with his 

capacity violated his right to a fair trial, as noted in the Convention’s Ar-

ticle 6, part 1. The applicant also maintained that his right to access the 

Court was violated in regards to his requests to restore full legal capacity.

The Convention’s Article 6 part 1 says: “In the determination of his civil 

rights and obligations or of any criminal charge against him, everyone 

is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal established by law.”

With regard to the applicant’s complaint, the European Court of Hu-

man Rights noted:

“In most of the previous cases before the Court involving “persons of 

unsound mind”, the domestic proceedings concerned their detention 

and were thus examined under Article 5 of the Convention. However, 

the Court has consistently held that the “procedural” guarantees under 

Article 5 § 1 and § 4 are broadly similar to those under Article 6 § 1 of 

the Convention. Therefore, in deciding whether the proceedings here 

at issue were “fair”, the Court will have regard, mutatis mutandis, to its 

case-law under Articles 5 § 1 (e) and 5 § 4 of the Convention, as well 

as Article 6 § 1 thereof.” The court also was of the opinion that “in the 

context of Article 6 § 1 of the Convention, the Court assumes that in 

cases involving a mentally ill person the domestic courts should also 

enjoy a certain margin of appreciation. However, such measures should 

not affect the very essence of the applicant’s right to a fair hearing, as 

guaranteed by Article 6.”37

Within the framework of this case the Court noted that first, the ap-

plicant was refused the right to participate in the court session and 

personally challenge the expert’s conclusion, which recommended 

partially limiting his capacity. Secondly, the Municipal Court, in jus-

tifying its decision, only mentioned that it wouldn’t be “purposeful” 

without mentioning any other reasons, and referred to a national law 

which only roughly outlines the situation. Thirdly, the applicant’s right 

to participate in the court session could not be barred based on the 

arbitrary “uselessness” assumption. Finally, even though the applicant 

was appointed a State-appointed attorney that represented him in 

the court hearing, he was not able to meet with him or give instruc-

tions about how his defense should be conducted.

Taking into account all the aforementioned points, the ECtHR, in 

evaluating the entire court process, concluded that it did not fulfill 

the criteria for the right to a fair hearing. Therefore, the ECtHR finds a 

violation of the Convention’s Article 6, part 1.38

A Violation of the Right of Access to the Court (in the process of 

restoring legal capacity)

“In its Golder v. the United Kingdom judgment of February 21, 1975, the 

Court held that Article 6 § 1 “secures to everyone the right to have any 

claim relating to his civil rights and obligations brought before a court or 

tribunal”.  This “right to a court”, of which the right of access is an aspect, 

may be relied on by anyone who considers, on arguable grounds, that 

an interference with the exercise of his or her (civil) rights is unlawful 

and complains that no possibility was afforded to submit that claim to 

a court, meeting the requirements of Article 6 § 1. Certainly, the right 

of access to a court is not absolute, but may be subject to limitations. 

In laying down such regulations, the Contracting States enjoy a certain 

margin of appreciation. Nonetheless, the limitations applied must not re-

strict or reduce the access left to the individual in such a way, or to such 

an extent, that the very essence of the right is impaired. Furthermore, a 

limitation will not be compatible with Article 6 § 1 if it does not pursue a 

legitimate aim and if there is not a reasonable relationship of proportion-

ality between the means employed, and the aim sought to be achieved.”

With respect to this case the ECtHR concluded that, “even assuming 

that the restriction on the applicant’s right of access to a court was 

fully in accordance with the relevant domestic law and in pursuit of 

a legitimate aim, it is this Court’s opinion that it was nevertheless dis-

proportionate. Firstly, although the applicant and his guardian have 

37 See paragraphs 124—126

38 See paragraphs 127—128
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lodged numerous requests to this effect, four years later a court of law 

has yet to consider, on the merits, the full restoration of the applicant’s 

legal capacity. Secondly, during this time and quite apart from a seem-

ingly rather cursory review of the applicant’s condition by the SCC on 

two separate occasions, there has been no comprehensive psychiatric 

examination of the applicant undertaken in this context.” Lastly, the ap-

plicable domestic legislation does not seem to provide for a periodi-

cal judicial re-assessment of the applicant’s condition, the key, almost 

discretionary, role in this regard having instead been granted to the 

SCC. The foregoing considerations are sufficient to enable the Court to 

conclude that the very essence of the applicant’s right to a court has 

been impaired. There has accordingly been a violation of Article 6 § 1 

of the Convention.39

Alleged Violation of Article 8 of the Convention

Under Article 8 of the Convention, the applicant complained that 

the partial deprivation of his legal capacity had been disproportion-

ate and, as such, in violation of the right to respect for his private life. 

The applicant maintained that the filing of allegedly frivolous lawsuits 

could not have been a sufficient reason for the partial deprivation of 

his legal capacity, and that, even if there had been a need to protect 

the public interest, this could easily have been achieved by signifi-

cantly less intrusive means.

Article 8 of the Convention reads as follows:

“1. Everyone has the right to respect for his private and family life ...

2. There shall be no interference by a public authority with the exer-

cise of this right, except such as is in accordance with the law and is 

necessary in a democratic society ... for the protection of health or 

morals, or for the protection of the rights and freedoms of others.”

Evaluating the basis of the applicant’s complaint, the ECtHR reiter-

ates that any interference with an individual’s right to respect for his 

private life will constitute a breach of Article 8, unless it was “in ac-

cordance with the law”, pursued a legitimate aim or aims under para-

graph 2, and was “necessary in a democratic society” in the sense that 

it was proportionate to the aims sought. In particular, the authorities 

must strike a fair balance between the interests of a person of “un-

sound mind” and the other legitimate interests concerned. However, 

as a rule, in such a complex matter as determining somebody’s men-

tal capacity, the authorities should enjoy a wide margin of apprecia-

tion. This is mostly explained by the fact that the national authorities 

have the benefit of direct contact with the persons concerned and 

are therefore particularly well placed to determine such issues. The 

task of the Court is rather to review, under the Convention, the deci-

sions taken by the national authorities in the exercise of their powers.

The margin of appreciation to be afforded to the competent national 

authorities will vary according to the nature of the issues and the im-

39 See paragraphs 132—135

portance of the interests at stake. A stricter scrutiny is called for in re-

spect to very serious limitations in the sphere of private life. Further, 

the Court reiterates that, whilst Article 8 of the Convention contains 

no explicit procedural requirements, “the decision-making process in-

volved in measures of interference must be fair and such as to ensure 

due respect of the interests safeguarded by Article 8”. The extent of 

the State’s margin of appreciation thus depends on the quality of the 

decision-making process. If the procedure was seriously deficient in 

some respect, the conclusions of the domestic authorities are more 

open to criticism.”40

Turning to the present case, the Court notes that the restriction of the 

applicant’s legal capacity undoubtedly amounts to an interference 

with his “private life”. Even assuming that this interference has been “in 

accordance with the law” and that the domestic authorities have pur-

sued a “legitimate aim” within the meaning of Article 8 § 2, the Court 

is of the opinion that the means employed were not proportionate 

to the aims sought to be realised. In particular, whilst the limitation of 

the applicant’s legal capacity (involving his inability to independently 

take part in legal actions, file for a disability pension, decide about his 

own medical treatment, or even get a loan) has been very serious, the 

procedure on the basis of which the domestic courts had so decided 

had itself been fundamentally flawed. Moreover, some four years later 

and despite repeated requests to this effect, the applicant’s legal ca-

pacity has yet to be re-assessed on the merits by a court of law. Fi-

nally, the Court acknowledges that a legal system must be allowed 

to protect itself from vexatious litigants, but considers that it is up to 

the domestic authorities to set up an effective judicial mechanism 

of dealing with such litigants’ claims, without necessarily having to 

resort to additional measures affecting their legal capacity.

There has, accordingly, been a breach of the applicant’s right to re-

spect for his private life and a violation of Article 8 of the Convention. 

Based on the violations of Article 6 and 8 of the Convention the ECtHR 

decided that Serbia has an obligation to pay the applicant 12,000 Eu-

ros as moral compensation, as well as reimburse 3,000 Euros for court 

costs in the ECtHR.

Conclusions

1. The analyzed ECtHR case reflects many aspects involved in the lim-

iting of the legal capacity process. One of the most important ques-

tions worth considering in the context of Latvia is the ability of people 

to take part personally in the judicial process when a case of limiting 

legal capacity is brought against them. In the Salontaji-Drobnjak v. 

Serbia case, the ECtHR has clearly stated the opinion that denying a 

person the possibility of participating in a court hearing, based on the 

argument that it would not be meaningful or useful, without giving 

further reasons, is a violation of a person’s right to a fair trial.

40 See paragraphs 140—143
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The Meaning of Disability in Light of the United Nations Conven-
tion on the Rights of Persons with Disabilities (UN CRPD)

Georgiana Gheorghe, ZELDA Intern41

This article is meant to shed light into the meaning of disability as 

it is envisaged by the United Nations Convention on the Rights of 

Persons with Disabilities (hereinafter the Convention/UN CRPD).42 It 

briefly addresses the extent to which national legislations in coun-

tries across Europe are in compliance with the Convention’s under-

lying values in this respect. The country selection has been done in 

accordance with the bad practice/good practice criterion. It should 

be noted that legal definitions of disability in these countries vary in 

accordance with their different legal purposes.43 The laws discussed 

below have not been selected according to the common purpose 

endorsed. Rather, their random selection is meant to emphasize the 

model of disability they advance. The article concludes with recom-

mendations regarding measures that States need to take in order 

to be in accordance with the Convention’s approach on disability.

Disability has been traditionally considered a medical condition located 

within a particular individual, something that needed to be fixed by 

treatment or rehabilitation. According to this approach, it is the disabled 

person that needs to be changed or altered. The question of how socie-

ties create obstacles for persons with disabilities is hardly ever raised.

An alternative to this view is the social model of disability, which 

stands at the core of the UN CRPD. This approach recognizes that 

disability is a human rights issue and understands it as a social con-

41 The research for this article was partially sponsored by the Central European University Founda-
tion, Budapest (CEUBPF). The theses explained herein are representing the own ideas of the author, 
but not necessarily reflect the opinion of CEUBPF.

42 The United Nations Convention on the Rights of Persons with Disabilities and its Optional Proto-
col was adopted on 13 December 2006. 

43 A social welfare law has a different purpose than a discrimination law.

2. If a person is denied the opportunity to meet with his/her State-

appointed attorney and receive advice about how to proceed in the 

court case, this is also a denial of the right to a fair trial.

3. The ECtHR judgment also stated that it is not permissible that na-

tional laws do not foresee the possibility of periodic reviews of limita-

tions on legal capacity. This type of legislation, combined with a com-

plicated and inaccessible legal capacity renewal process, is a violation 

of the Convention’s Article 6, part 1.

4. Finally, the ECtHR has emphasized that limiting legal capacity is a 

very serious interference in private life. For this limitation to be pro-

portionate, the State must be able to provide adequate arguments 

as to why this limitation is necessary. The Salonaji-Drobnjak v. Serbia 

case’s applicant had filed approximately 200 cases in the Municipal 

Court about various possible violations, and regularly offended court 

personnel. In the ECtHR’s view the problem with the applicant’s nev-

er-ending filings could have been solved in a way other than limiting 

his legal capacity. The Court’s judgment is an indicator of the high 

standards that the ECtHR has set in regards to limitations on legal ca-

pacity. In order similar violations would not be found by the ECtHR in 

cases against Latvia, the institutions involved in the limitation of legal 

capacity and its restoration should carefully evaluate and take into ac-

count the ECtHR’s judgment in the Salonataji-Drobnak v. Serbia case.

struct, rather than an inherent quality of the individual.44 It puts em-

phasis on the removal of societal barriers — be they architectural, 

legal, organizational or simple prejudice and hostility.

Despite the fact that it promotes a social model of disability, the 

Convention does not contain a universal legal definition of disabil-

ity. But it does provide for an inclusive and modern approach to 

disability. The question is not whether or not the UN CRPD should 

have given an exact definition of disability. For obvious reasons, this 

answer is no. People with disabilities are a homogenous group be-

cause “disability” is a concept that refers to different conditions of 

mind and body. The boundary between ability and disability is not 

often clear and can change every day, with advances in the medical 

science.45

Although the Convention does not give an exact definition of “dis-

ability” or “persons with disabilities”, its Preamble and Article 1 include 

principles which are meant to clarify the application of the Conven-

tion. While the Preamble establishes a conceptual definition of dis-

ability, the objective of Article 1 is to define the group of people with 

disabilities to be covered by the Convention.

Paragraph (e) of the Preamble stipulates that “disability is an evolv-

ing concept and that disability results from the interaction between 

persons with impairments and attitudinal and environmental bar-

riers that hinders their full and effective participation in society on 

an equal basis with others”. Therefore, disability is the result of the 

44 Anna Lawson, The United Nations Convention on the Rights of People with Disabilities: New Era 
or False Dawn? Syracuse Journal of International Law & Comp, Vol. 34:563, p. 571.

45 Theresia Degener, Definition of Disability, report prepared for the E.U Network of Experts on Disa-
bility Discrimination, August 2004.
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interaction between negative attitudes and an unwelcoming envi-

ronment with the conditions of certain persons. It is recognized that 

disability is not fixed and can alter, depending on the environment 

of each society. It therefore leaves room for States that interpret and 

implement the Convention to use different conceptualizations of 

disability as they evolve over time.

Furthermore, paragraph (i) of the same Preamble recognizes the “di-

versity of people with disabilities”, drawing attention to the fact that 

people with disabilities are a heterogeneous group, covering peo-

ple with different impairments from a wide variety of backgrounds.

Article 1 provides that “persons with disabilities include those persons 

who have long-term physical, mental, intellectual or sensory impair-

ments which in interaction with various barriers may hinder their full 

and effective participation in society on an equal basis with others”.

As a consequence, the Convention does not refer to a specific group 

of persons with disabilities, but refers to persons with long-term 

physical, mental, intellectual or sensory impairments as beneficiaries 

of the Convention. It has been argued that the mentioning of “long-

term disability” is unfortunate, as States would interpret this in a nar-

row manner and leave out people with temporary or recurrent dis-

abilities from UN CRPD related policies and entitlements.46 However, 

the reference to “includes” suggests that the application of the Con-

vention by States should not be restricted to the already mentioned 

categories, but can also include other categories, such as persons 

with short-term disabilities. In time, the Committee on the Rights 

of Persons with Disabilities will provide future guidance regarding 

interpretation, but it needs to be clear that Article 1 does not include 

an exhaustive list, but allows for a wider definition. It urges States 

to revise their definitions of disability and “persons with disabilities,” 

where narrower and more limited definitions are currently in use.

Some authors rightly argue that the definition of disability may not, 

and should not, become a key interpretative issue.47 This is because 

the Convention is based on a strong non-discriminatory approach. For 

example, Article 5, which secures the right to equality and non-discrim-

ination, prohibits “all discrimination on the basis of disability”.48 This is a 

much wider concept than the definition of disability that focuses on 

the specific impairments of an individual. Therefore, discrimination on 

the basis of disability could also reach those who do not have impair-

ments, but who are disadvantaged because of someone who has a 

disability (for example the mother of a child with a disability, trying to 

re-enter the labor market).49

46 Ibid. p. 594.

47 Gerard Quinn, A Short Guide to the United Nations Convention on the Rights of Persosns with 
Disabilitites, in European Yearbook of Disability Law, volume 1, edited by Gerard Quinn, Lisa Wad-
dington, Intersentia, 2009, p. 102.

48 Article 5 (2) of the UN CRPD.

49 Case C-303/06, Coleman v Attridge Law and Steve Law, opinion of the Advocate General delive-
red on January 2008.

Definitions of disability across Europe

The definitions of disability in European countries vary in accordance 

with the disability model being used.50

Bulgaria is an example of a country whose national legislation is not 

in compliance with the principles of the UN CRPD. Disability is de-

fined as the “loss or damage to physiological and anatomical struc-

tures resulting in a loss of their physical and mental psychological 

functions”.51 A person with a disability is considered “any person re-

gardless of age with a physical or sensory or mental disability which 

hinders his/her social integration and participation in public life and 

opportunities for communication, training and employment”.52 The 

law also stipulates that only persons with permanent disabilities 

are entitled to governmental support.53 All these definitions of the 

law show that a medical model of disability is preferred to the so-

cial model, and the emphasis is put on the lack of individual abilities 

rather than on environmental barriers. The responsibility for assign-

ing disability is left to medical agencies alone, rather than multidis-

ciplinary committees.

Bulgaria is not the only country in Europe whose legislation concern-

ing disability focuses only on “loss of activity” and a functional assess-

ment of disability. It is also the case of Armenia, Hungary, Estonia and 

Russia.54 Ireland55 also has an impairment related definition of dis-

ability, the only important difference being that it does not require a 

certain severity of the impairment. Past, present, future and imputed 

disabilities are covered by the definition.

Serbia represents a good and a bad model example at the same time. 

It is a good example because the definition of disability is, to a greater 

extent, influenced by the social model. The National Strategy for En-

hancement of Status of Persons with Disabilities, which was adopted 

on 28 December 2006, uses the definition provided by the Law on 

Prevention of Discrimination against Persons with Disabilities.56 The 

law stipulates that “persons with disabilities are persons with physi-

cal, sensory, intellectual or emotional impairments acquired at birth 

or at later stages in life, which due to social and other barriers cannot 

fully participate, or are limited in their participation, in social activi-

50 Regional Report of Europe 2007, International Disability Rights Monitor 2007, http://www.ide-
anet.org/cir/uploads/File/IDRM_Europe_2007.pdf.

51 Law on Integration of People with Disabilities, entered into force on 1 January 2005, published in 
the State Gazette 81, 17 September 2004, point 1 of the Aditional Provisions.

52 Ibid.

53 Ibid, at point 2 of the Additional Provisions a person with permanent disability is defined as a 
person who “as a result of anatomical, physiological or psychological condition would have perma-
nently reduced abilities to perform activities in a way and to a level possible for a healthy individual 
and who has been assessed by the medical authorities with more than 50 percent reduced capacity 
to work or reduced ability to socialize”.

54  Regional Report of Europe 2007, International Disability Rights Monitor 2007,http://www.ide-
anet.org/cir/uploads/File/IDRM_Europe_2007.pdf.

55  Employment Equality Act of 1998, section 2 (1); these provisions are consolidated under the 
Equality Act 2004.

56 Law on Prevention of Discrimination against Persons with Disabilities, Official Gazette of Serbia, 
no. 33/2006.
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ties at the same level as others”.57 However, although inspired by the 

social model of disability, people with psycho-social or psychiatric 

disabilities are not covered by the definition. This is because Serbia 

has a long tradition of not considering people with psycho-social or 

psychiatric conditions as part of the disability population.58

Similarly, the Ministry of Health in the Netherlands confines its defini-

tion of disability to “physical, sensory and learning impairments”.59 Psy-

cho-social disabilities are not included, as they fall outside the disability 

area.60 This is also the case of Hungary. Its law on the Rights and Equal 

Opportunities of Persons with Disabilities excludes persons with men-

tal health or psycho-social disabilities from its definition of disability.61

The Finnish definitions on disability represent a good practice ex-

ample. They include a consideration of barriers to participation in the 

community and imply the need to remove them in order to alleviate 

the consequences of impairments and disability.62 This can be seen 

in the description of the legislative purpose. The purpose of the Serv-

ices and Assistance Act for the Disabled (1986/380) is expressed in 

terms consistent with the social model “(…) to improve the ability 

of a disabled person to live and act as a member of society in equal-

ity with others and to prevent and eliminate the disadvantages and 

obstacles caused by disability”.63 For example, entitlement to trans-

port services is defined in section 5 of the Act as: “in the arrangement 

of transport services and related escort services, a person shall be 

considered severely disabled if he has special difficulties in moving 

and, owing to his disability or illness, he cannot use public transport 

without unreasonable difficulty”.64

Moreover, the Act on Special Care of Mentally Handicapped Persons 

(519/1977) defines a person with disability as “one whose develop-

ment and mental functions are prevented or disturbed because of 

an illness, a defect or an injury that is congenital or has arisen at the 

57 Ibid, Article 3. Ibid, Article 3.

58  Regional Report of Europe 2007, International Disability Rights Monitor 2007,http://www.ide-
anet.org/cir/uploads/File/IDRM_Europe_2007.pdf, p. 401.

59 Ibid., p. 29. Ibid., p. 29.

60 “The word ‘psycho-social’ refers to the interaction between psychological and socio-cultural 
components of disability. The psychological component refers to ways of thinking and processing 
experiences and the perception of the world around people with disabilities. The social/cultural 
component refers to societal and cultural limits for behaviour that interact with those psychological 
differences as well as the stigma that the society attaches to labelling us as disabled. The term psyc-
ho-social disability is not yet understood in most countries of the world, and therefore, at the end of 
the negotiations for the UN CPRD it was agreed to use the more generally understood terminology 
of mental impairment in the text of the Convention. Persons with mental impairments include users 
and survivors of psychiatry who experience or have experienced or are experiencing madness and/
or mental health problems and/or are using or surviving, or have used or survived psychiatry/mental 
health services, as well as those who are perceived by others as having a mental disability/impair-
ment”, Implementation Manual for the United Nations Convention on the Rights of Persons with 
Disabilities, p. 9, http://209.85.135.132/search?q=cache:Tr-zXST3U0UJ:www2.ohchr.org/SPdocs/
CRPD/DGD21102009/WNUSP_CRPD_Manual.doc+Implementation+Manual+for+the+United+Nati
on+Convention+on+the+Rights+of+Persons+with+Disabilities&cd=3&hl=ro&ct=clnk&gl=lv.

61 http://www.mdac.info/en/overcoming-obstacles-implementation.

62 Regional Report of Europe 2007, International Disability Rights Monitor 2007, http://www.ide-
anet.org/cir/uploads/File/IDRM_Europe_2007.pdf, p. 129.

63 The Services and Assistance for the Disabled Act, (1987/380), Section 1.

64 Ibid, Section 5.

developmental age and who has no access to the services they are 

in need of in virtue of some other law”.65

Conclusion:

In light of the UN CRPD, the questions that each country needs to an-

swer (Latvia included66) are: do legal definitions of disability still per-

petuate the medical model of disability? What can be done to move 

towards a social model of disability?

It is clear from the examples provided above those countries such as 

Bulgaria (and not only) perpetuate a medical model of disability, as 

their definitions are narrowly construed to include only permanent 

or “truly disabled persons”. By contrast, Ireland is a good example of a 

country who endorses the social model of disability, since its defini-

tion is not based on a “truly disabled person” and covers past, present, 

future and imputed disabilities. States need to recognize that disabil-

ity has been, and continues to be, evolving.

Therefore, in order to avoid the medical model of disability, defi-

nitions should not be based on a certain severity of disability, but 

should cover past, present, future and imputed impairments and as-

sociates and should stress the environmental barriers that disable 

individuals.67

It is regrettable that in countries such as Serbia, Hungary and the Neth-

erlands, people with psycho-social disabilities are not considered as 

part of the disability population. This is in contradiction to Article 1 

of the Convention, which stipulates that “persons with disabilities in-

clude those persons who have long-term physical, mental, intellectual 

or sensory impairments (…)”. The list means that national definitions 

of people with disabilities have to include at least these groups; there-

fore people with mental disabilities must also be covered. By including 

persons with mental impairment in its text, the UN CRPD also covers 

those people whose disability is not visible and requires that they be 

legally recognized as having a disability and are eligible for subsidies, 

programs and services.

Most importantly, the UN CRPD is based on a non-discriminatory ap-

proach. Therefore, States need to adopt anti-discriminatory 

legislation which includes all the anti-discriminatory provi-

sions enacted in the Convention. For example, the provision 

of reasonable accommodation in Article 2 is in line with the EC 

Directive 2000/78,68 but extends the concept to all areas of life, 

not just employment and vocational training.

65 Regional Report of Europe 2007, International Disability Rights Monitor 2007, http://www.ide-
anet.org/cir/uploads/File/IDRM_Europe_2007.pdf, p. 130.

66 Latvia has ratified the UN CRPD on 28 of January 2010 and signed the Optional Protocol on 22 
of Janaury 2010.

67 Theresia Degener, Definition of Disability, report prepared for the E.U Network of Experts on Disa-
bility Discrimination, August 2004, p. 10.

68 Council Directive 2000/78/EC of 27 November 2000, establishing a general framework of equal 
treatment in employment and occupation.
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Income and Expenditure Statement for the RC “ZELDA” for 2009
Balance Sheet (in LVL69)
ASSETS Note 31.12.2009. 31.12.2008.
FIXED ASSETS
I. Tangible fixed assets
Other tangible fixed assets 2.1. 3,683 3,860
CURRENT ASSETS
II. Receivables
Other receivables 110 37
IV. Cash (TOTAL) 2.2. 30,576 31,320
TOTAL ASSETS 34,369 35,217
LIABILITIES
I. FUNDS AND LIABILITIES   
3. Reserves 2.3. 33,169 33,560
I. TOTAL FUNDS  33,169 33,560
III. CURRENT LIABILITIES
2. Other liabilities 1,200 1,657
III. Total current liabilities 1,200 1,657
TOTAL FUNDS AND LIABILITIES 34,369  35,217

Statement of Activities (in LVL)
Note 2009 2008

INCOME
Members’ fee 24 21

Contributions and donations received - 13

Grants received 64,062 75,145

Other income 11 7
TOTAL INCOME 64,097 75,186

EXPENSE
Salaries 2.7. 29,555 21,403

Statutory social insurance contributions 2.7. 7,128 5,156

Other expense 2.8. 27,805 26,094
TOTAL EXPENSE 64,488 52,635

SURPLUS FOR THE YEAR (391) 22,533

69 1 EUR = 0.702804 LVL (official exchange rate of Bank of Latvia)

The accounts of the Resource centre „ZELDA” for 2009 were audited by sworn auditor Ivars Blumbergs (auditing firm - SIA “BK Partneris). The audi-

tor’s report (in Latvian) is available at the Resource centre „ZELDA”.

Drawing of Inita Sabanska was used for the design of this newsletter.

The Newsletter was prepared and printed with financial support from:
OPEN SOCIETY INSTITUTE and Soros Foundations Network

The Resource Centre for People with Mental Disability “ZELDA” (www.zelda.org.lv) promotes de-institutionalisation and development of com-

munity based mental health care services for people with mental disabilities through research, monitoring of observance of human rights, 

legal advocacy and activities of informing and educating the public.

RC „ZELDA” office is located at Marupes street 4 - 31, Riga, LV-1002; phone: +371 67442828; e-mail: zelda@zelda.org.lv
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